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BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal by Jack Rowe, defendant in the court 
below and so hereinafter designated, from a judgment en¬ 
tered in the United States District Court for the District 
of Columbia upon a directed verdict in favor of the plain¬ 
tiff for the sum of $7,400.00 in an action for a commission 
for finding purchasers ready, able, and willing to buy de¬ 
fendant’s restaurant business. 

The jurisdiction of the lower court was invoked pursuant 
to the Act of February 27, 1877 (19 Stat. 253), D. C. Code, 
Title II, Sec. 306, 1940 ed. This Court has jurisdiction to 
review the judgment under the provisions of Ch. 125, Sec. 
12 of the Act of March 3,1921 (41 Stat. 1312), D. C. Code, 
Title 17,101,1940 ed. 
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Statement of Case 

On May 22,1946, plaintiff procured a listing card (App. 
13) from the defendant which listed defendant’s restaurant 
business for sale with plaintiff for the sum of $75,000 upon 
the terms of the employment therein set forth. Pursuant 
thereto, plaintiff procured the written offer on May 29, 
1946, from two prospective purchasers which is set forth 
in Appendix 14-17. Upon the failure of defendant to ac¬ 
cept this offer, plaintiff filed suit for $7,500 and therein 
claimed that he had procured purchasers ready, able, and 
■willing to purchase “said restaurant business under the 
terms and conditions of the (listing) contract referred to, 
a copy of which is hereto attached and marked “exhibit a,” 
(par. 2 of Complaint and attached exhibit—App. 1-3). De¬ 
fendant denied that “plaintiff secured a purchaser or pur¬ 
chasers who were ready, willing and able to purchase the 
said business within the meaning of the alleged contract 
hereinbefore referred to,”—(par. 3 of defendant’s answer), 
and in paragraph 5 of his answer pleaded that plaintiff ac¬ 
cepted $100 as full and complete satisfaction of all expenses 
or claims that he might have had (App. 3-4). The issues 
thus framed were tried before a jury. (Several other issues 
also arose in the case, such as defendant claiming that the 
employment contract was conditioned upon his wife first 
approving of a sale and which she never did;.but we are 
briefing and raising the points which, to our mind, will 
obviate the necessity of considering these other issues of 
lesser importance.) 

Upon the close of the testimony, plaintiff moved for a 
directed verdict in his favor and which the lower court 
granted (App. 76). Plaintiff had sued for $7,500, but the 
directed verdict was for $7,400 inasmuch as the lower court 
classified the $100 given by defendant to plaintiff as a pay¬ 
ment on account, whereas defendant contended that it was 
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given in full settlement of any claim plaintiff might have 
had, as more fully discussed on pages 21 and 22 of this 
brief. 

POINTS 

POINT I 

Judgment should have been directed and entered in 
favor of the defendant because plaintiff’s evidence failed 
to make out a case. Error was, therefore, committed by 
the Trial Court in directing a verdict for plaintiff. 

POINT n 

Judgment should have been directed and entered for de¬ 
fendant because plaintiff’s complaint failed to state a cause 
of action upon which a judgment could be predicated. 

POINT IH 

The lower court did not have jurisdiction. 

POINT IV 

It is believed that Points I, II, and III require a re¬ 
versal with directions to enter a judgment for de¬ 
fendant. Out of an overabundance of precaution, 
however, it is also contended that— 

The lower court erred in directing a verdict for plaintiff. 

Summary of Argument 

Plaintiff’s evidence failed to make out a case in that: He 
did not procure purchasers ready, able, and willing to pur¬ 
chase on the terms of his employment. The prospective 
purchasers insisted upon performance of conditions beyond 
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the terms of the employment instead of on the identical 
terms of the employment. Plaintiff also failed to prove 
the essential fact—that, at the time the alleged cause of 
action accrued, he was a duly licensed Business-chance 
broker or Business-chance salesman. 

Plaintiff also failed to allege that he was a duly licensed 
Business-chance broker or Business-chance salesman at the 
time the alleged cause of action accrued. His complaint, 
therefore, failed to set forth a cause of action upon which 
a judgment could be predicated; and, therefore, the lower 
court did not have jurisdiction. 

If all of the above contentions be without merit, the lower 
court nevertheless erred in taking the case from the jury 
on plaintiff’s motion for a directed verdict and in awarding 
judgment for the plaintiff. 

Argument 

Before discussing the above points of claimed error, we 
wish to point out that plaintiff’s motion for a directed ver¬ 
dict (and which the lower Court granted—App. 76) 
amounted to, and was in the nature of, a speaking de¬ 
murrer and opened up the entire evidence and records for 
defects or insufficiencies therein; that a directed verdict 
for plaintiff on his motion is scrutinized more closely than 
would be a verdict by a jury rendered in his favor if it 
appears that plaintiff may have failed to make out a case; 
and that, after issue was joined on plaintiff’s basic claim 
that he found purchasers ready, able, and willing to pur¬ 
chase on the terms of plaintiff’s alleged employment, his 
proof must establish his claim irrespective of the fact that 
defendant did not move for a directed verdict. 
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POINT I 

Judgment should have been directed and entered in 
favor of defendant because plaintiff’s evidence failed to 
make out a case. Error was, therefore, committed by the 
Trial Court in directing a verdict for plaintiff. 

While present counsel for defendant was not his counsel 
in the trial of the case, an examination of the record dis¬ 
closes at least seven fatal defects in plaintiff’s evidence 
which we will set forth in subparagraphs 1 through 7 here¬ 
under, any one of which in itself being sufficient to show 
that plaintiff failed to make out a case. (The issue raised 
on the pleadings with respect to the “ ability” of the pros¬ 
pective purchasers to perform is of secondary importance 
and will, therefor, be discussed under Point Four of the 
main Argument.) The most patent and fatal defect is dis¬ 
cussed under subparagraph (7), pages 11-15 herein—the 
failure to prove that plaintiff was a duly licensed broker. 

1. Plaintiff failed to procure purchasers ready and will¬ 
ing to purchase defendant’s restaurant business on the 
terms of plaintiff’s alleged employment in that the pur¬ 
chasers did not make an outright and unconditional offer 
to purchase on the terms of the employment. These em¬ 
ployment terms are set forth in the listing contract in Ap¬ 
pendix page 13; 

2. The proposed purchasers conditioned their offer and 
their willingness to purchase provided defendant would 
agree— 

“*** not to engage in a similar business or any branch 
thereof either directly or indirectly in any capacity, 
within a radius of ten (10) square blocks in all direc¬ 
tions from the said premises, and for a period of five 
(5) years from the date of closing of this sale.”— 
paragraph 4 of their offer (App. 15); 
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3. They conditioned their offer by insisting that defend¬ 
ant agree that they would be given possession of the busi¬ 
ness before closing the deal and that all profits from the 
business should belong to them from the time of the execu¬ 
tion of their proposed offer-to-purchase contract instead 
of from the time they actually closed the deal;—paragraph 

5 of their offer to purchase (App. 15-16); 

4. They conditioned their offer by insisting that defend¬ 
ant agree that “The said business grosses an average 
business between $3,000 and $3,500 weekly”,—paragraph 

6 of said offer (App. 16); 

5. They conditioned their offer by insisting that defend¬ 
ant agree to defendant’s forfeiting as liquidated damages 
the sum of $7,500 in event he defaulted;—paragraph 12 of 
said offer (App. 17); and 

6. They conditioned their offer by insisting that defend¬ 
ant pay plaintiff the sum of $3,750 in event they, the pur¬ 
chasers, defaulted,—paragraph 14 of said offer (App. 17). 

Only a brief discussion is deemed necessary to demon¬ 
strate that none of the above conditions or provisions were 
authorized by the terms of plaintiff’s employment; and, 
therefore, plaintiff failed to procure purchasers ready and 
willing to purchase upon the identical terms authorized by 
defendant. 

Applicable to 1 and 2 above: In view of the many un¬ 
authorized conditions imposed in the contract, and which 
were probably more serious departures from the terms of 
the employment than if said contract had specified a pur¬ 
chase price of $65,000 instead of the asked price of $75,000, 
can it be successfully argued by plaintiff that he procured 
purchasers ready and willing to purchase on the identical 
terms of the employment? Plaintiff testified (App. 30) 
that he went over the whole contract with defendant and 
the latter refused to sign it; that he would have to talk it 
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over with his wife and that she would have to agree to 
the deal too. Now, whether he objected to these departures 
from the terms of the employment or not can make no dif¬ 
ference in the final analysis—plaintiff was entitled to his 
commission only if he brought purchasers willing and 
ready to purchase on the identical terms of the employ¬ 
ment; otherwise, he could have submitted an offer for 
$65,000 and the failure of defendant to object thereto would, 
by the same reasoning, bind him to pay plaintiff his com¬ 
mission notwithstanding that the terms of the employment 
called for a $75,000 price. It cannot be denied that the un¬ 
authorized condition (that defendant would not be per¬ 
mitted to reengage in a similar business) had a monetary 
value to the proposed purchasers and represented a mone¬ 
tary relinquishment by defendant, and which value, when 
deducted from the $75,000 asking price, results in plaintiff 
submitting an offer for less than called for by the terms 
of the employment; and, therefore, he would not have 
earned his commission. And this same argument holds 
true with respect to the other unauthorized conditions, all 
of which will be briefly discussed in the following subpara¬ 
graphs. 

Applicable to 3 above: Possession before closing the 
deal, with the upset in help and loss of patronage incident 
to a change in ownership and management, without even 
knowing if such prospective purchasers could qualify for 
a liquor license (with the closing date set as of the date 
said license be transferred—par. 11 of Contract, App. 16, 
and which transfer could not be accomplished in less than 
three weeks in view of the length of time required for pub¬ 
lic advertisement of applications for transfer of licenses), 
and a possibility that the deal would not be closed in event 
the purchasers failed to qualify for a license or if they 
elected to forfeit. Certainly, the terms of the employment 
were not met by plaintiff when he procured prospects in¬ 
sisting upon such a condition. 
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Applicable to 4 above: The condition in the proposed 
purchasers’ contract that “The said business grosses an 
average business between $3,000 and $3,500 weekly”, when 
read with paragraph 6 of said contract (which provided 
that purchasers take immediate possession, and before clos¬ 
ing the deal) and with paragraph 11 (which provided that 
settlement date is fixed as of the date of transfer of the 
liquor license, and which, as pointed out in subparagraph 
3 above, would take at least three weeks) went beyond the 
terms of the employment in that this provision amounted 
to a continuing warranty rather than a statement of what 
the business grossed during the time defendant was in 
possession and operated the business. 

Applicable to 5 and 6 above: Defendant had not author¬ 
ized plaintiff to commit either him or the purchasers to 
a forfeiture of $7500 or any other amount and that the 
deal would be cancelled by such a forfeiture. In the ab¬ 
sence of such a provision, defendant could have had specific 
performance or damages for possibly a larger amount in 
event of the default of the purchasers. At any rate, the 
terms of the employment did not authorize such a provision 
in the contract. The effect of this forfeiture provision 
becomes more patent when we consider that, under this and 
the next provision of said contract, defendant would be 
required to pay plaintiff $3,750.00 of this $7,500.00. Clear¬ 
ly, this was not authorized by the terms of the employment. 
We, therefore, quote from the decision of Heurich v. Sulli¬ 
van, 281 Fed. 600, 53 App. D. C. 95-97: 

“• * * Without stopping to consider the policy of such 
a provision in a contract made between a broker and 
a purchaser, it clearly had no place in this contract, 
since it was at variance with the terms of the agency 

under which plaintiff was operating. 

It is settled law that a broker, before he is entitled 
to his commission, must not only find a purchaser able, 
ready, and willing to buy, but upon the identical terms 
authorized by his principal. It is a rule of agency 
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which admits of no exception, and courts do not hesi¬ 
tate to strictly enforce it. Any other course would 
open the door to fraud, and place the principal at the 
mercy of his agent.’ , 

In the preceding case, the owner had authorized a broker to 
sell his property for $18,500 net, with a down payment of 
$2,500 or $3,000; a first trust for $10,000, and the balance 
to be secured by a second trust payable at the rate of $100 
per month. The offer obtained by the broker provided 
for a cash payment of $3,000; a first trust of $10,000; and 
a second trust for $5,500 payable in monthly instalments 
of $100 or any multiple thereof . The offer, as procured, 
enabled the second trust to be paid in excess of $100 or in 
its entirety at the end of any month. On that point, the 
opinion (p. 97) states: 

“• • • The insertion of such an option by the agent, 
without authority of his principal, has been held to be 
beyond the scope of the agency, not binding upon the 
owner, and a bar to the right of the agent to recover a 
commission. Oliver et al. v. Stattler, 233 Ill. 536, 541, 
84 N. E. 652.” 

We, therefore, respectfully submit that plaintiff did not 
procure purchasers ready and willing to buy on the terms 
of the employment, in that such prospective purchasers 
not only did not make an unqualified offer to purchase, but 
insisted upon conditions far beyond the terms of the em¬ 
ployment instead of being ready and willing to purchase 
“upon the identical terms authorized by” defendant.— 
Heurich v. Sullivan, supra . In McGavock v. Woodlief, 20 
How. 221,15 L. ed. 884, the suit was by a broker to recover 
a commission for negotiating the sale of a plantation and 
slaves. The opinion of the Court stated: 

The terms of the sale, as given by the vendor to 
the plaintiff, the broker, were simple and specific—the 
price of $130,000, $20,000 in cash, and the remainder 
in five equal annual payments. • * * But when the 
parties proceeded to the execution of the contract of 
sale, a change was proposed by Long, the vendee, 
which, for aught appears upon the facts or in the find- 
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ing of the judge, was never assented to by the defend¬ 
ant. The change was substantial, and called for a new 
and distinct agreement before the vendor could be 
bound. 

• • • 

The evidence in the case, therefore, neither shows that 
the defendant agreed to this change of the conditions 
of sale, nor, if he had, that they could or would have 
been carried into effect by the third persons concerned, 
nor any evidence of the condition to pay the $20,000 
down. * • •” 

In reversing the judgment in favor of the broker, the 
Supreme Court stated: 

* • The broker must complete the sale; that is, he 
must find a purchaser in a situation and ready and will¬ 
ing to complete the purchase on the terms agreed on, 
before he is entitled to his commissions. Then he will 
be entitled to them; though the vendor refuse to go on 
and perfect the sale.” 

The same conclusion was reached in Battle v. Price, 72 F. 
(2d) 377, 63 App. D. C. 326; and Wardman v. Washington 
Loan & Trust Co., 90 F. (2d) 429, 67 App. D. C. 184, in both 
of which the decision in Heurich v. Sullivan, supra , was 
approved and followed. 

And in the case of Riley Lumber Company v. McHarg, 
47 App. D. C. 389, it was held that a broker was not entitled 
to a commission for obtaining a loan for his principal. The 
Court’s decision was predicated on the theory that there 
had been no meeting of the minds upon the terms of the 
proposed loan; that no real offer had been made to the 
principal, and no unqualified acceptance of such offer as 
had been made. The Court quoted with approval from the 
opinion in the case of Minneapolis & St. L. R. Co. v. Colum¬ 
bus Rolling Mill, 119 IT. S. 149,7 Sup. Ct. Rep. 168, 30 L. ed. 
376, (p. 151 of U. S. Reports and p. 377 of L. ed.) as follows: 

“ A proposal to accept, or an acceptance, upon terms 
varying from those offered, is a rejection of the offer, 
and puts an end to the negotiation, unless the party 
making the original offer renews it, or assents to the 
modification suggestion.” 
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(7) Plaintiff Failed to Peove That he was a Duly 
Licensed Business Chance Bbokeb oe Salesman as 
Requibed by Law. 

The Act of Aug. 25, 1937, 50 Stat. 789, ch. 760, par. 7; 
Aug. 10, 1939, 53 Stat. 1354, ch. 664, par. 7; D. C. Code, 
1940 ed. Title 45-1407 provides: 

“• • • No person # * engaged in the business of • • • 

a business-chance broker or a business-chance sales¬ 
man, within the District of Columbia shall bring or 
maintain any action in the courts of the District of 
Columbia for the collection of compensation for any 
services performed as • * * a business-chance broker 
or business-chance salesman, • • • without alleging 
and proving that such person # * # was a duly licensed 
• * * business-chance broker or business-chance sales¬ 
man, at the time the alleged cause of action arose. • • •” 

Paragraph 5 of said 1939 Act, D. C. Code Title 45-1404 
provides: 

“No license under the provisions of this chapter shall 
be issued to any person who has not attained the age of 
twenty-one years, nor to any person who cannot read, 
write, and understand the English language; nor until 
the Commission has received satisfactory proof that 
the applicant is trustworthy and competent to transact 
the business of a real-estate broker or real-estate sales¬ 
man or business-chance broker or business-chance 
salesman in such a manner as to safeguard the inter¬ 
ests of the public: * * *” 

The following excerpts are taken from paragraph 6 of the 
1939 Act, Title 45-1405 of D. C. Code: 

“Every applicant for a license under the provisions of 
this chapter shall apply therefor in writing upon blanks 
furnished by the Real Estate Commission.” 

• • • 

“Every application for a license under the provisions 
of this chapter shall be sworn to by the applicant and 
shall be accompanied by the license fee herein pre¬ 
scribed. In the event that the Commission does not 
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approve the application for a license the fee shall be 
returned to the applicant.” 

• • • 

“The Commission, with due regard to the paramount 
interest of the public, may require other reasonable 
proof of the honesty, truthfulness, and integrity of the 
applicant.” 

Paragraph 8 of said August 10,1939 Act, Title 45-1408 of 
1940 D. C. Code gives the Commissioners the power to sus¬ 
pend or revoke any such license in case of the broker’s or 
salesman’s misrepresentation, fraudulent or improper con¬ 
duct, and for other causes mentioned therein. 

Definitions: Paragraph 2 of said Act. (Title 45-1402) 
defines a “business-chance broker” as one— 

“* * * who for a compensation or valuable considera¬ 
tion sells or offers for sale, buys or offers to buy, lease 
or offers to lease, or negotiate the purchase or sale or 
exchange of a business, business opportunity, or the 
good will of a business for others.” 

“ ‘Business-chance salesman’ means any person em¬ 
ployed by a licensed business-chance broker to list 
for sale, or offer for sale, to buy or offer to buy, to 
lease or offer to lease, or to negotiate the purchase or 
sale or exchange of a business, business opportunity, 
or good will of an existing business for or in behalf 
of such business-chance broker.” 

Prior to the enactment of the above Act, an entirely dif¬ 
ferent Act, (Act of Congress of July 1, 1902, 32 Stat. at L. 
622, chap. 1352, sec. 7, par. 47) was construed by this Court 
in Lloyd v. Johnson, 45 App. D. C. 322. The prior Act 
provided— 

“Sec. 7. That no person shall engage in or carry on 
any business trade, profession, or calling in the District 
of Columbia for which a license tax is imposed by the 
terms of this section without having first obtained a li¬ 
cense so to do. * * • 

“Par. 15. That real estate brokers or agents shall 
pay a license tax of $50 per annum. Every person who 
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sells, or offers for sale, as the agent for others, real 
estate, wherever located. * * * shall be regarded as a 
real estate broker or agent. 

* ‘ Par. 47. That any person violating any of the pro¬ 
visions of this section shall, on conviction thereof in the 
police court of the District of Columbia, be punished by 
a fine of not more than $500 for each offense, and in de¬ 
fault of payment by imprisonment not exceeding thirty 
days, in the discretion of the court, except as other¬ 
wise provided in this section.” 

In construing this prior Act, this Court, in Lloyd v. John¬ 
son, supra, stated (p. 330): 

“* * * The real distinction is to be drawn from the 
purpose of the statute and the nature of the business 
affected or regulated. Clearly the purpose of the 
statute here is to raise revenue, and not to regulate 
the business of real estate brokerage. That this was 
the real purpose of the statute is emphasized by refer¬ 
ence to the numerous other persons engaged in various 
other occupations who are taxed in the act through the 
imposition of a license. Nor is there any question of 
public policy , morals, or general welfare here 
involved. * • *” 

Under this prior Act, no qualifications were necessary; the 
honest and the dishonest; persons of good moral character 
and criminals,—all were equally entitled to engage in the 
real estate brokerage business. Quoting from the last 
paragraph of the majority opinion in Lloyd v. Johnson, 
supra: 

“We conclude, therefore, that the statute is essentially 
a revenue measure, designed to raise revenue by im¬ 
posing license taxes upon persons engaged in many 
lawful occupations in this District. It is not a police 
regulation. No question of public policy or morals 
is involved. The object is to raise revenue by the im¬ 
position of a tax on anyone who desires to engage in 
the real estate brokerage business 

A reading of the present Act discloses that it involves the 
exercise of the police power of the District; was aimed at 
the control and regulation of real estate brokers and busi¬ 
ness-chance brokers and salesmen; involves a question of 
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public policy affecting in the highest degree the morals and 
general welfare of the community, and the protection of the 
public from unqualified, unscrupulous brokers and sales¬ 
men. The above-quoted language of the Act so re¬ 
cites,—“* * * with due regard to the paramount interest of 
the public * # Under the new Act, the door is no longer 
open for any one to procure a license, as was the case under 
the old Act which was construed in Lloyd v. Johnson, supra; 
many qualifications must be met; and disciplinary action 
results from infractions. Decisions, including Lloyd v. John¬ 
son, supra, on such, revenue measures and Acts follow the 
text in 12 C. J. S. 155, par. 67; but an entirely different 
rule prevails with respect to the present Act as shown by 
the following quotation taken from said paragraph: 

“• * * On the other hand, an unlicensed person may 
not recover compensation for services as a broker 
where a statute or ordinance requiring a license is ap¬ 
plicable and such statute or ordinance is of a regulatory 
nature, was enacted in the exercise of the police power 
for the purpose of protecting the public, requires a li¬ 
cense as evidence of qualification and fitness, and ex¬ 
pressly precludes an unlicensed person from recovering 
compensation by suit * * 

and more than thirty cases, from different jurisdictions, 
are cited under footnote 27 in support of the text. The 
present Act expressly provides that a person shall not 
even “bring ’’ an action for compensation without “alleg¬ 
ing”, nor “maintain” an action without “proving”, that 
he was a duly licensed business-chance broker or salesman 
at the time the cause of action arose. The entire record, in¬ 
cluding all of the testimony, is set forth in the Appendix 
and shows that there was no evidence of plaintiff’s com¬ 
pliance with the Act that he was a duly licensed business- 
chance broker or salesman. It is evident from the opinion 
in Lloyd v. Johnson, supra, that a compliance with the pres¬ 
ent Act would have been necessary if its construction, in¬ 
stead of that of the prior Act, had been before this Court. 
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We will discuss under POINTS II and III of the Argument 
plaintiff’s failure to “allege” in his Complaint that he was 
duly licensed as required by the Act. 

By way of recapitulation of the seven subdivisions of 
the Argument under Point I: We have shown that plain¬ 
tiff utterly failed to sustain his claim; he failed to show 
that he was a person duly licensed to “maintain” his action 
for compensation as required by the Act, and the prospec¬ 
tive purchasers submitted by him were not, according to 
his own testimony, ready and willing to purchase on the 
identical terms of plaintiff’s employment. Plaintiff’s mo¬ 
tion for a directed verdict was a speaking demurrer and 
opened the record, if such be necessary. Inasmuch as the 
evidence adduced did not disclose a valid cause of action 
against defendant, he was entitled to a judgment in his 
favor. Morris v. Giddings, 115 U. S. 300; 29 L. ed. 403. 
Further on this point: 

“• • • Inasmuch as the testimony of plaintiff utterly 
failed to sustain his claim, it became the duty of the 
court to withdraw the case from the jury. • • — 

Wardman vs. Washington Loan & Trust Co., supra . 

POINT n 

Judgment should have been directed and entered for 
defendant because plaintiff’s complaint failed to state a 
cause of action upon which a judgment could be predicated. 

The Complaint (App. 1-2) failed to state a cause of ac¬ 
tion because it failed to allege that plaintiff was a duly li¬ 
censed business-chance broker or business-chance sales¬ 
man at the time the alleged cause of action arose. The Act, 
which is quoted on page 11 of this brief, specifically forbids 
the bringing of this action unless the complaint alleges that 
the plaintiff was thus duly licensed at the time the cause of 
action accrued. Bringing of the action is not permitted 
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without alleging this important condition precedent; and 
maintaining the action is not permitted without proving this 
important condition precedent as having existed at the 
time the alleged cause of action accrued. Plaintiff neither 
alleged nor proved this essential element necessary for the 
bringing and maintaining of his action. The authorities 
cited in support of subparagraph 7 of POINT I of the 
Argument are equally applicable here; and the two last 
paragraphs of the decision in Conn. Mutual Life Ins. Co. v. 
Scammon, 117 U. S. 634, 6 S. Ct. Rep. 889, 29 L. ed. 1007, is 
in point, even though the question in that case concerned 
a strip of land which appellants claimed were not subject 
to a mortgage foreclosure: 

“The appellant objects to the adjudication in regard 
to the strip, on the ground that there is not in the rec¬ 
ord either pleading or evidence to support it. This 
is true. 

The decree must therefore be reversed in that re¬ 
spect. • • •” 

A default judgment against defendant had been entered in 
the case of McAllister v. Kuhn, 96 U. S. 87, 24 L. ed. 615, 
and the Supreme Court held: 

“Upon a writ of error to reverse a judgment by de¬ 
fault, such defects in the declaration or complaint as 
could have been taken advantage of before judgment 
by general demurrer may be brought under review. If 
the judgment would have been arrested on motion, if 
made, because the declaration did not state facts suf¬ 
ficient to constitute a cause of action, it may be re¬ 
versed for the same reason upon error.” 

The above decision was approwed in Mansfield v. Winter, 
10 App. D. C. 556 in which an action of assumpsit was 
brought for $1,300.00 which plaintiff claimed was promised 
to be paid her by the defendant on a settlement and com¬ 
promise made between them as a result of a contract made 
with her, in consideration of the rendition by her of her 
professional services as an actress. The pleas were that 


17 


defendant was not indebted as alleged; that be never 
promised as alleged; and that he never agreed as alleged 
Issue was joined, and the case was tried by jury, resulting 
in a verdict and judgment for plaintiff for the whole amount 
claimed,—$1300.00. The opinion stated: 

“• * * There was no motion in arrest of judgment, nor 
was there any bill of exception signed. But the case 
is brought here by appeal on the naked record as we 
have recited it. And the question is, whether there is 
anything apparent upon the record that requires this 
court to review and reverse the judgment from which 
the appeal is taken. 

It is true, as contended by the appellee, that questions 
not affecting the jurisdiction of the Court below, or its 
power to render judgment upon the case stated for 
its action, will not be entertained and decided by this 
Court, under Section 3 of Rule V of this court, unless 
they appear to have been fairly presented for decision 
by the court below. This is to prevent injustice to the 
trial court, and surprise to the parties and their coun¬ 
sel in this court, where, if questions be allowed to be 
made for the first time, would convert this court into 
an original trial court, and preclude the adverse party 
from fairly meeting the question by facts that might 
be within his control, or by the amendment of plead¬ 
ings to meet the requirement of the new question made. 

But this reason of the rule does not apply to the case 
where the declaration states a case not within the 
jurisdiction of the court or which wholly fails to show 
any such legal cause of action upon which a valid judg¬ 
ment can be rendered. In such case, the declaration it¬ 
self presents the question , and the court must be as¬ 
sumed to have taken notice of the case as therein stated, 
when called upon to render judgment. * * —citing 
cases. 

From 49 C. J. pp. 820-1, par. 1216: 

“An objection that the declaration, petition, or com¬ 
plaint does not state facts sufficient to constitute a 
cause of action may be raised at any time, and at any 
stage of the proceedings; it may be raised after an¬ 
swer, after the time to demur or answer has passed, at 



18 


the trial, before verdict or judgment, after judgment, 
or even for the first time on appeal. 

• • • 

Indeed, the failure of a declaration, petition, or com¬ 
plaint to state a cause of action is a self-asserting de¬ 
fect, and where an objection thereto is not made at 
some time or in some manner by a party litigant, the 
court may and should raise it sua sponte or ex mero 
moto. * * # ” 

While an amendment of a complaint is not permitted 
where it is bad in substance or where the court does not 
have jurisdiction, plaintiff’s action must still fail, even if 
he had alleged having a license, because he failed to prove 
this prerequisite. This failure of proof is just as fatal as 
if he had failed to prove that he had been employed or that 
he found purchasers. In the case at bar, therefore, we 
have both the substantive and jurisdictional defect in the 
pleading, plus the want of the necessary evidence to make 
out the case. Even if an amendment would, or could, 
somehow have been made, there was no proof to support it. 

POINT in 

The lower court did not have jurisdiction. 

The filing by plaintiff of his complaint is a nullity. The 
Act states that no person shall “bring” such an action un¬ 
less he alleges that he was duly licensed, etc. The accept¬ 
ance of the complaint by the clerk of the lower court and 
marking it “Filed” did not make it so. The clerk is not re¬ 
sponsible to see that each complaint contains the jurisdic¬ 
tional requirements or that it does not violate any Statute. 
The provisions of the Act can more easily be carried out 
by treating as a nullity any complaint failing to allege the 
jurisdictional requirement that plaintiff “• • * was a duly 
licensed • • • business-chance broker or business-chance 
salesman at the time the alleged cause of action arose.” 
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Otherwise, the positive prohibition in the Act (that no 
person shall “bring” such an action “without alleging”) 
would be surplusage and unnecessary, and the words “or 
maintain any action” and “without * * * proving” would 
be just as effectual. 

Obviously, the purpose of the Act was to save the public 
the expense incident to pleading to a complaint filed by an 
unlicensed broker by making it necessary for him to “al¬ 
lege” in his complaint that he had such a license at the 
time in question. If the Act merely required the ‘‘proving” 
of this fact, then a defendant would be put to the unneces¬ 
sary expense of pleading to the complaint, preparing for 
trial, and then await for proof which could not be forth¬ 
coming. So, the Act requires both—no person shall 
“bring” such an action without alleging, nor “maintain” 
such an action without “proving”, etc. We have pointed 
out under POINT I, subparagraph 7, that the Act was en¬ 
acted with due regard to the paramount interest of the pub¬ 
lic.—See Cole v. Dowling, 151 A. 861, 107 N. J. Law 106, 
reversing 147 A. 653, 7 N. J. Misc. 983. 

“So, also, if the court cannot try the question except¬ 
ing under particular conditions or when approached 
in a particular way, the law withholds jurisdiction 
unless such conditions exist or unless the court is ap¬ 
proached in the manner provided, and consent will 
not avail to change the provisions of the law in this 
regard.”—21 C. J. S. 129, par. 85, and many cases 
cited. 

Jurisdiction cannot be conferred upon the court either by 
admissions, stipulation or otherwise; but where a juris¬ 
dictional matter is involved, the court must consider it 
first and determine whether there is authority to proceed.— 
U. S. ez rel. Abiline & S. Ry. Co. v. I. C. C., 8 F. (2d) 901, 56 
App. D. C. 40. In Wallace, et al. v. Degree, 38 App. D. C. 145, 
this Court reversed the lower court in a Municipal Court 
replevin case wherein plaintiff had stated the value of the 
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goods to be not more than $300. Judgment was against 
plaintiffs and their surety. On appeal by them, defendant 
recovered judgment for $800.00, which he testified was the 
value of the goods taken. Defendant made no objection to 
the jurisdiction of the Municipal Court. Held, that the, 
courts below were without jurisdiction; and that consent of 
the parties cannot give the court jurisdiction where the law 
has not conferred it. In holding that the Juvenile Court did 
not have jurisdiction of a prosecution in a non-support case, 
this Court, in United States v. West, 34 App. D. C. 12, said: 

“• * * The court being without jurisdiction, its judg¬ 
ment is totally void and may be attacked either di¬ 
rectly or collaterally. • • •” 

See also Mansfield v. Winter, supra; Briscoe v. Macfarland, 
32 App. D. C. 167; and Shea vs. Macfarland, 32 App. D. C. 
176. 


POINT IV 

The lower court erred in directing a verdict for plaintiff. 

Assuming only, for the purpose of the argument on this 
particular Point, that Points I, H, and HI are without 
merit, it is respectfully submitted that the lower Court 
erred in directing a verdict for plaintiff. 

1. One of the direct issues raised by paragraph 3 of the 
Answer (Appendix 3-4) was plaintiff’s allegations that he 
had procured purchasers ready, able, and willing to pur¬ 
chase, etc. 

For the reasons set forth in subparagraphs 1 through 6 
under Point I, it would then have been within the province 
of the jury to decide whether they were ready <md willing 
—that is, if Point I is not well taken. We will now discuss 
the other issues of fact which were withdrawn from the 
jury: 
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2. Were the purchasers able to purchase? It was in¬ 
cumbent upon plaintiff to prove their ability. 

(a) There was no evidence that they could qualify for 
an alcoholic beverage license, and they conditioned their 
offer upon such license being transferred to them.—(Par. 

6 of contract, App. 16). 

(b) Proposed co-purchaser Schecter admittedly did not 
have the $25,000 down payment required. After testifying 
that he had $12,500 available, (App. 49), he testified: 

‘‘The Witness: I had $6,500 in the Industrial Sav¬ 
ings Bank: and I had the balance in cash. 

The Court: How much did you have in cash? 

The Witness: Well, $6,000. 

The Court: Where did you have it in cash? 

The Witness: Home. * 9 

The proposed co-purchaser Mary Holtzman testified that 
she had access to sufficient cash because her father-in-law 
was backing her husband and herself (App. 49-50), but did 
not know where her father-in-law kept his money (App. 
50). It may be noted that her testimony was that her 
father-in-law was backing her and her husband; yet, her 
husband was not a proposed co-purchaser of the business. 

In view of paragraph 3 of the answer which also denied 
their ability to perform, this issue should have been sub¬ 
mitted to the jury. 

3. The lower court should have submitted to the Jury 
the issues raised by paragraph 5 of the answer (App. 4)— 
that plaintiff accepted $100 in full and complete satisfac¬ 
tion of any claim he might have had. The listing contract 
(App. 3) called for a minimum commission of $100. De¬ 
fendant testified that, after he refused to accept the con¬ 
tract offered from the proposed purchasers, he handed 
plaintiff $100 after the latter had stated, “Well, I have got 
to make something out of this deal, • * (App. 57), 
and he further testified (App. 57): 
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“Q. What did he say when you handed him that? 
A. He said, ‘Oh, make it $200/ I said, ‘Don’t yon 
want the $100?’ He put it in his pocket and we left 
good friends and everything else.” 

Again (App. 58): 

“The Court: Yes, but what did you say to him as to 
what the $100 was for? 

The Witness: For his trouble. He said he had ex¬ 
penses for advertising and so forth and he should 
make something out of the deal, he said.” 


“Q. Did he say anything about whether the deal 
was off or on or what? A. He acted like he was satis¬ 
fied and left and I haven’t saw him until this day.” 

Andrews v. Haller Wall Paper Co., 32 App. D. C. 
392; 

Engbretson v. Seiberling, 64 L. R. A. 75, 122 Iowa, 
522, 98 N. W. 319; 

Bandman v. Finn, 12 L. R. A. (N. S.) 1134, 185 
N. Y. 508, 78 N. E. 175; 

Paulson v. Ward County, 42 L. R. A. (N. S.) Ill, 
23 N. D. 601,137 N. W. 486; 

Tanner v. Merrill, 31 L. R. A. 171, 108 Mich. 58, 
65 N. W. 664; 

Clayton v. Clark, 37 L. R. A. 771, 74 Miss. 499, 
22 So. 189. 

In the Andrews v. Haller Wall Paper Co., supra , this 
Court held that, where there was an honest dispute as to 
the terms of the contract between the parties and the 
amount due thereunder and defendant sent his check to 
plaintiff for the amount he was willing to pay in compro¬ 
mise, intending it as a liquidation of plaintiff’s claim against 
him, and plaintiff, when he accepted the check understood, 
or from the facts should have understood, the conditions 
upon which it was sent, there was an accord and satisfac¬ 
tion. 



Conclusion 


It is, therefore, respectfully submitted that a reversal, 
with directions to enter a judgment for defendant, should 
follow under any of the first three POINTS. A reversal, 
with directions to grant a new trial, would be in order un¬ 
der POINT IV if there be no merit in any of the other 
POINTS. (All italics in this brief are supplied.) 

. Respectfully submitted, 

GEOROE P. LEMM, 
Attorney for Appellant. 

(Note: The entire testimony, rather than excerpts therefrom, was printed 
at appellee’s request.) 
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JOINT APPENDIX 
Case No. 10,160 

91 m THE 

DISTRICT COURT OF THE UNITED STATES 
Foe the District of Columbia 


Civil Action No. 37157 


Complaint for Commission 

(Filed Oct. 9,1946) 

The plaintiff Leslie W. Shilby sues (1) the defendant, 
Jack Rowe individually and as agent for Sophie C. Rowe 
and (2) the defendant, Sophie C. Rowe, by reason of the 
following facts: 

1. The plaintiff avers that on to wit May 22, 1946, de¬ 
fendant Number 1, acting individually and as agent for 
defendant Number 2, entered into a contract with the plain¬ 
tiff whereby the defendants gave to the plaintiff an exclu¬ 
sive thirty-day listing for the sale of the restaurant busi¬ 
ness conducted at 913 11th Street, S. E., in the District of 
Columbia and agreed to pay therefore a commission of 
10% of the sales price. 

2. The plaintiff avers that pursuant to this contract and 
on May 29, 1946 the plaintiff secured one Melvin Schecter 
and Mary Holtzman as purchasers for said restaurant 
business under the terms and conditions of the contract 


Leslie W. Shilby, 906 10th Street, 
N. W., Washington, D. C., 

Plaintiff , 
V8. 

Jack Rowe, and Sophie C. Rowe, 
4100 13th Street, N. E., Wash¬ 
ington, D. C., 

Defendant . 
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referred to, a copy of which is hereto attached and marked 
* 1 exhibit a,” who were ready, willing and able to purchase 
said business, for price listed the sum of $75,000.00. 

3. Plaintiff avers that notwithstanding the promise of 
the defendants to consummate said deal as provided for in 
said contract the said defendants have failed and refused 
to abide thereto. 

92 WHEREFORE, the plaintiff brings this suit and 
claims of the said defendants or either of them the 
sum of $7,500.00, besides interest and costs. 

/s/ JOSEPH C. TURCO, 
/s/ JESSE H. CHESSIN, 
Attorneys for Plaintiff , 
219 Southern Building, 
Washington, D. C. 


93 EXHIBIT A 

• (Filed Oct. 9, 1946) 


Payroll $800 
Music $180 


906 10th Street, N. W. 


Name of Business: 
Location: 913-11-S. E. 

TeL: Tr. 2700; Rent: $500 
Rental Agent: Self. 

Rooms:.; Bath:. 


Seat 200 
80 Bar 


Telephone District 7513 
1935 
Jack Rowes. 

Owner’s Res. Address: Du- 
0632 

Term of Lease: 10 years. 
Any Sales Clause in Lease? 
No. 

Week Receipts: $3,500. 


LESLIE W. SHELBY 
Bonded Business Broker 


Established 1935 
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Amount of Stock: $10,000.00 Cost of Fixtures (New)_ 

Suggested Price: $75,000 Suggested Terms: $25,000 


Inc. Stock. 
Owner: Jack Rowe 


Reason for Selling: Tired. 


Inc. Stock. 

Monthly Payments: $1,000 
Plus Int. 

How long operated by you? 

15 yrs. 

This is an exclusive listing for 30 days. 

I agree to pay LESLIE W. SHILBY a cash commission 
of ten percent of any price accepted by me if he finds a 
purchaser for the above described business. The above 
information is supplied by me and can be relied upon by 
Agent. Minimum Commission $100.00. 


Date: 5/22/46 


(sgd) JACK ROWE, 
Owner of business. 


94 Amended Answer of Defendant Jack Rowe 

(Filed April 16,1947) 

1. The defendant, Jack Rowe, admits that on May 22, 
1946, he signed a paper for the plaintiff. This defendant, 
however, denies that he entered into a valid contract with 
the plaintiff but states to the Court that what he signed 
was a mimeographed form that had not been filled in. 

2. The alleged contract referred to by the plaintiff did 
not state any certain price that this defendant would ac¬ 
cept but left that matter entirely to the defendant as to 
what price would be acceptable and this defendant never 
orally or written consented to the price of $75,000 Dollars 
for the sale of the business mentioned in the complaint. 

3. The defendant denies that the plaintiff secured a 
purchaser or purchasers who were ready, willing and able 
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to purchase the said business within the meaning of the 
alleged contract hereinbefore referred to. That the only 
proposed purchasers that the plaintiff brought to the at¬ 
tention of the defendant demanded that a ten year lease be 
obtained for the property upon which the business was 
operated and when they ascertained that this was not avail¬ 
able refused to further proceed with the matter. 

4. This defendant states that the plaintiff had immedi¬ 
ate knowledge of the fact that the co-defendant, 

95 Sophie C. Rowe, was an owner of the real estate in 
which the business was located and that she did not 
consent to any sale of the said business or give any lease 
whatsoever for any period of time to any prospective pur¬ 
chaser. 

5. That what ever possible claim the plaintiff might 
have to a commission for the sale of the business involved 
herein was settled entirely when he accepted a One hundred 
Dollar ($100) bill from this defendant as full and complete 
satisfaction of all expenses or claims that he might have 
had. 

WHEREFORE, this defendant demands that this suit 
be dismissed. 

/s/ CHARLES E. FORD, 
Attorney for Defendant, 
Jack Rowe, 

Columbian Building, 
Washington, D. C. 


I hereby certify that I have this 3d day of March, 1947, 
mailed a copy of the foregoing Amended Answer to Joseph 
C. Turco and Joseph H. Chessin, Attorneys for Plaintiff. 

/s/ CHARLES E. FORD, 
Attorney for Defendant, 
Jack Rowe. 



5 


96 Pretrial Proceedings 

(Filed May 9,1947) 


Shilby, 

Plaintiff, 
vs. 

Rowe, et al., 

Defendants. 


Calendar No. 

Civil Action No. 37157 


STATEMENT OF NATURE OF CASE: 

This is an action in which the plaintiff seeks to recover 
damages from the defendants for commissions alleged by 
the plaintiff to be due to him under an agreement whereby 
the exclusive listing of certain business owned by the de¬ 
fendants and which the defendants desired to sell was given 
to the plaintiff. He claims that he found a purchaser ready, 
willing and able to pay the purchase price fixed by defend¬ 
ants, but that the defendants failed and refused to make 
said sale and, also, failed and refused to pay a commission 
of 10% of the purchase price, namely, the sum of $7500.00 
to plaintiff in accordance with said agreement. The plain¬ 
tiff asserts that at the time of the agreement, signed by the 
defendant husband, the plaintiff had no knowledge that the 
defendant wife owned any interest in the business or the 
realty upon which the same was being operated and asserts 
that the defendant husband represented to him that he, the 
defendant husband, was the sole owner of the business and 
the realty upon which it was operated, having, subsequently, 
learned that defendant wife owns an interest in said busi¬ 
ness and said realty he bring this action against her also on 
the theory that the defendant husband was acting as her 
agent. The real estate was not the subject matter of the 
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agreement but the plaintiff claims that the defendants 
agreed to lease said property to a purchaser at a rental of 
$500.00 per month for a period of ten years. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

97 The defendant wife denies making any agreement 
such as alleged by plaintiff and denies that she au¬ 
thorized her husband to make any agreement on her behalf. 

The defendant husband, Jack Rowe, denies making any 
agreement with the plaintiff in the form and upon the terms 
alleged by the plaintiff and as set forth in Exhibit A, at¬ 
tached to the complaint. He asserts that he did sign a 
mimeographed form on which the words and figures to be 
filled in had not been filled in at the time of such signing, 
and he denies that he authorized or approved the filling in 
of the words and figures thereon which now appears upon 
said Exhibit. He denies that either he or his wife agreed 
to rent or lease the property on which the business was be¬ 
ing operated, at a rental of $500.00 per month for a period 
of ten years, and that the plaintiff well knew that the de¬ 
fendant wife who owned one-half interest in said property 
has refused to agree to rent said property to any purchaser. 
This defendant, further denies that the plaintiff found any 
person ready, willing and able to purchase said business for 
the purchase price of $75,000.00, unconditionally, but that 
said person or persons who desired to purchase the prop¬ 
erty at such purchase price required as a condition that a 
lease be given for a period of ten years at a monthly rental 
of $500.00 which this defendant and the defendant’s wife 
had not agreed to do and would not agree to do. And, final- 
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ly, the defendants assert that when it became known that 
the defendants and the proposed purchaser could not agree 
on the terms of the sale the defendants paid to the plaintiff 
the sum of $100.00 in full payment and satisfaction for any 
services performed by the plaintiff in connection with the 
sale of said property or the attempt to find a purchaser 
therefor. 

The defendants assert that the plaintiff knew at the incep¬ 
tion of any discussion about the sale of the business that the 
defendant wife owned an interest therein and, also, owned 
an interest in the realty upon which the business was oper¬ 
ated. 

Dated: May 9,1947. 


JAS. W. MORRIS, 
Pretrial Justice . 


REMARKS of Pretrial Justice for 
Trial Justice: 


consideration of 


Attorneys authorized to act: 

Joseph C. Turco, 
Attorney for Plaintiff . 


H. Clifford Alldkr, 
Attorney for Defendant. 
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98 Verdict and Judgment 

(Filed Nov. 15,1948) 


Civil No. 37157 


This cause having come on for hearing on the 12th day of 
November, 1948, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Helen E. Riley Lillian Johnson 

Alexander Dumbar Helen Hecter 

Payton Dade Elias G. Hawes 

Jason Barnhart Clara M. Champ 

Florence Hovre ? Edward Derlin 

Patrick MacAuliffe Jesse L. Geutt 

who, after having been duly sworn to well and truly try 
the issues between Leslie Shilby and Jack Rowe, defendant, 
and after this cause is heard and given to the jury in charge, 
they upon their oath say this 12 day of November, 1948, 
that they find the issues aforesaid in favor of the plaintiff 
and that the money payable to him by the defendant by 
reason of the premises is the sum of Seventy-four Hun¬ 
dred Dollars ($7,400.00). 

WHEREFORE, it is adjudged that said plaintiff recover 
the sum of Seventy-four Hundred Dollars ($7,400.00) to¬ 
gether with costs, by direction of the Court. 

HARRY M. HULL, 

Clerk. 

By Paul F. Lemond, 

Assistant Deputy Clerk. 

By direction of 

Judge Alexander Holtzoff. 
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99 Order for Judgment 

(Filed Dec. 1, 1948) 

This case coming on for trial during this term of Court 
before a jury, it is by the Court this 1st day of December, 
1948, 

ORDERED, that the plaintiff have judgment against the 
defendant, Jack Rowe, in the amount of Seven Thousand 
Four Hundred ($7,400.00) Dollars, besides costs, as of No¬ 
vember 12, 1948. 


ALEXANDER HOLTZOFF, 
Judge. 


Seen: 

/s/ H. Clifford Allder. 


100 Notice of Appeal 

(Filed December 15, 1948.) 


Leslie W. Shilby, 

Plaintiff, 

vs. 

Jack Rowe, et al., 

Defendants. 


Civil No. 37157. 


Notice is hereby given this 15th day of December, 1948, 
that Jack Rowe hereby appeals to the United States Court 
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of Appeals for the District of Columbia from the judg¬ 
ment of this Court entered on the 15th day of November, 
1948 in favor of Leslie W. Shilby against said Jack Rowe. 

/s/ GEORGE P. LEMM, 

430-2 Woodward Bldg., 

Washington, D. C. 

/s/ CHARLES E. FORD, 

Attorney for Defendant , Jack Rowe, 
(Columbian Bldg., Washington, D. C.) 


101 Stipulation Extending Time for Filing Designation 
of Portions of Record and for Request for Exten¬ 
sion of Time for Docketing Action on Appeal. 

(Filed December 15, 1948.) 


T jR£t,tr W. Shelby, 

Plaintiff, 


vs. 

Jack Rowe, 


Defendant. 


The stenographic transcript of the proceedings at the 
trial of this case having just been furnished, the parties 
hereto stipulate that defendant Jack Rowe may have 
until January 26, 1949, to file his designation of the por¬ 
tions of the record, proceedings, and evidence; and the 
parties consent to, and move that, the time for filing the 
record and docketing the action on appeal be extended ac- 
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cordingly up to, but not to exceed, 90 days from December 
15, 1948. 

JOSEPH C. TURCO, 

For Turco & Chessin, 

Attorneys for Plaintiff, 

219 Southern Building. 

GEORGE P. LEMM, 

For George P. Lemm and Charles E. Ford, 
Woodward Bldg. Columbian Bldg. 
Attorneys for Defendant Jack Rowe. 


102 Order Extending lime for filing Record and 
Docketing Action on Appeal 

(Filed January 21, 1949.) 


Leslie W. Shelby, 


vs. 

Jack Rowe, 


Plaintiff, 


Defendant. 


This cause came on to be heard upon the stipulation and 
motion signed and filed by both parties plaintiff and de¬ 
fendant that the time for filing the record and docketing 
the action on appeal be extended up to, but not to exceed, 
90 days from December 15, 1948; and, upon consideration 
thereof, it is, by the Court, this 21st day of January, 
1949, 

Ordered, That the time for filing the record and docket¬ 
ing the action on appeal be extended to and including 
March 15, 1949. 

BY THE COURT: 

EDWARD A. TAMM, 

Judge. 
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103 Designation of Contents of Record on Appeal. 

(Filed January 24, 1949.) 


Leslie W. Shilby, 

Plaintiff, 
vs. 


Jack Rowe, 


Defendant. 


Defendant (appellant) designates the complete record 
and the complete transcript of the evidence to be contained 
in the record on appeal in this action, including also the 
following: 

1. Complaint; 

2. Amended answer of defendant Jack Rowe; 

3. Pretrial Order; 

4. Verdict and Judgment against defendant Jack Rowe; 

5. Transcript of Testimony; 

6. Exhibits; 

7. Notice of Appeal; 

8. This Designation. 

GEORGE P. LEMM, 

430 Woodward Bldg., Wash., D. C. 

CHARLES E. FORD, 
by Geobge P. Lemm, 

Columbian Bldg., Wash., D. C., 
Attorneys for Defendant, 

Jack Rowe. 

Copy hereof mailed to Messrs. Turco & Chessin, Attor¬ 
neys for plaintiff, 219 Southern Bldg., Washington, D. C., 
postpaid, January 24, 1949. 


GEORGE P. LEMM. 
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105 


Plaintiffs Exhibit No. 1 
(Filed April 14, 1949.) 


Leslie W. Shilby, 


Plaintiff, 


vs. 


Jack Rowe, ei al ., 

Defendants. 


Payroll $800 Seat 200 

Music $180 80 Bar 

LESLIE W. SHILBY 
BONDED BUSINESS BROKER 
906 10th Street, N. W. Telephone District 7513 
Established 1935 

Name of Business JACK ROWES 
Location 913 11th St., S. E.—Owner’s Res. Address DU- 
0632 

Tel. TR 2700 Rent $500 Term of Lease 10 yrs. 

Rental Agent Self Any Sales Clause in Lease? No 
Rooms X Baths X Week Receipts $3,500.00 
Amount of Stock $10,000.00 Cost of Fixtures (New) 
Suggested Price $75,000. Inc. Stock Suggested Terms 
$2,500 Inc. Stock 

Owner Jack Rowe Monthy Payments $1,000 Plus Int. 
Reason for Selling Tired How long operated by you 15 
yrs. 

This is an exclusive listing for 30 days. 

I agree to pay LESLIE W. SHILBY a cash commission 
of ten percent of any price accepted by me if he finds a 
purchaser for the above described business. The above 
information is supplied by me and can be relied upon by 
Agent. Minimum Commission $100.00. 

/s/ JACK ROWE 
Owner of business. 


Date 5/22/46. 
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106 Plaintiff’s Exhibit No. 2—Saks Agreement 

(Filed April 14, 1949.) 


Leslie W. Shelby, 

Plaintiff, 

vs. 

Jack Rowe, et al., 

Defendants. 


THIS AGREEMENT, made this 29th day of May, 1946, 
by and between Jack Rowe, of the city of Washington, 
District of Columbia, hereinafter referred to as the “Sell¬ 
er”, and Melvin Schecter and Mary Holtzman, of the City 
of Washington, District of Columbia, hereinafter referred 
to as the “Purchasers”, witnesseth: 

1. That the Seller has this day agreed to sell and the 
said Purchasers has this day agreed to Purchase the 
restaurant business known as “JACK ROWE’S RESTAU¬ 
RANT”, located at 911-913 11th Street, South East, in the 
city of Washington, District of Columbia, including all 
fixtures, equipment, good-will, leasehold rights, and any 
and all other items in and about said premises being said 
part of said restaurant, liquor, beer and food business. 

2. That the purchase of said business is to be Seventy 
Five Thousand Dollars ($75,000.00) which is to include a 
minimum of Ten Thousand Dollars ($10,000.00) in Liquor, 
beer and wine stock, on hand when possession is taken by 
purchasers. The said purchase price of Seventy Five 
Thousand Dollars ($75,000.00) to be payable as follows: 
Twenty Five Thousand Dollars ($25,000.00) in cash and 
the balance of Fifty Thousand Dollars ($50,000.00) to be 
paid at the rate of One Thousand ($1,000.00) per Month 
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plus interest at the rate of Four and one-half per cent 
(4 1 / 4%) per annum, with privilege of making larger pay¬ 
ments at any time until the entire amount is paid in full: 
the unpaid balance aforementioned to be secured by a Chat¬ 
tel Deed of Trust on the stock, fixtures, lease and licenses 
in said premises, with trustees to be made by the 
seller. 

107 3. The Purchasers herein deposit the sum of 

seven thousand five hundred dollars with Leslie W. 
Shilby, Broker in this transaction, as a deposit to bind 
this transaction and to be held by the said Leslie W. Shilby 
until this sale is consummated, and if this sale is consum¬ 
mated the said seven thousand five hundred dollars ($7,500) 
shall be turned over to the Seller and shall form part of the 
down payment of Twenty Five Thousand Dollars 
($25,000.00) previously referred to. Should the deal not 
be consummated, then the Broker is to give back the seven 
thousand five hundred dollars ($7,500) to the purchasers. 

4. That in consideration of the purchase price herein¬ 
before referred to, the Seller agrees not to engage in a simi¬ 
lar business or any branch thereof either directly or in¬ 
directly in any capacity, within a radius of ten (10) square 
blocks in all directions from the said premises, and for a 
period of five (5) years from the da*te of closing of this 
sale. 

5. That the Purchasers shall take possession immedi¬ 
ately upon the execution of this agreement, and that dur¬ 
ing the period that the Purchasers have possession of said 
business from the date of taking possession until the sale 
is consummated, the Purchasers and the Seller shall hold 
the profits of the operation of the aforesaid business in 
escrow and shall keep proper books and records on all 
transactions, making all purchases in cash so that on the 
date of settlement said profits belong to and can be turned 
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over to the Purchasers. In the event this agreement is 
not consummated the said profits will be turned back to the 
Seller, and all parties restored to status quo. 

6. That this agreement is contingent at the option of the 
Purchasers on the following conditions: 

(a) That the Purchasers shall obtain a ten-year 
lease on the aforementioned premises at a rental not to 
exceed five hundred dollars ($500) per month: 

108 (b) That the Retailers Class C. Alcohol Beverage 

Control Board license be transferred to Purchasers. 

(c) That all licenses be transferred to Purchasers 
at no cost to them. 

(d) That the said business grosses an average busi¬ 
ness between ($3,000) three thousand dollars and 
($3,500) three thousand five hundred dollars weekly. 

7. That the Purchasers will make proper application for 
the transfer of the Retailers Class C License as soon after 
the signing of this agreement as legally possible. 

8. All adjustments of rent, gas, electricity, insurance, 
and other items incidental to the transfer of said business 
from the Seller to the Purchasers shall be made on the date 
of final closing of this sale and to be adjudged as of the 
date possession was taken by the Purchasers. 

9. This contract is to be consummated on or before June 
3,1946. 

10. The Seller agrees to execute a proper bill of sale 
and affidavit required under the Sales in Bulk Act and such 
other instruments necessary to convey said business from 
said Seller to the said Purchasers free and clear of all 
liens, debts and incumbrances whatsoever. 

11. Settlement date is fixed herein as of the date of 
transfer of Alcohol Beverage Control Board License. 
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12. It is hereby understood and agreed that Leslie W. 
Shilby is the Broker who procured the Purchasers to this 
agreement, and the Seller hereby agrees to pay the said 
Leslie W. Shilby the sum of six thousand five hundred dol¬ 
lars ($6,500.00) in cash for his services, in connection with 
the sale of this business. 

The parties hereto being mutually desirous of avoiding 
litigation in connection with this agreement, and the amount 
of damages resulting from a breach of this agreement 

109 not being ascertainable at this time, it is mutually 
agreed that in the event of a default by either party 

to this agreement, the defaulting party shall forfeit as 
liquidating damages for the breach of this agreement the 
sum of seven thousand five hundred dollars $(7,500) and 
the payment of the said sum to the aggrieved party shall 
constitute full and complete settlement of all claims and de¬ 
mands by reason of a breach of this agreement and upon 
payment of the said sum, this agreement should cease and 
determine. 

14. In the event this agreement is breached by the Pur¬ 
chaser, then the said Leslie W. Shilby, Broker in this trans¬ 
action shall receive the sum of three thousand seven hun¬ 
dred fifty dollars ($3,750) in cash from the said seller for 
his services rendered. 

110 IN WITNESS WHEREOF, the parties hereto and 
hereunto set their hands and seals on the day and 

year first hereinbefore written. 

/s/ MELVIN SCHECTER. (Seal) 
/s/ MARY HOLTZMAN. (Seal) 

Witness: 

/s/ Jambs Papanicholas. 

/s/ L. W. Shilby. 
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nr the 

UNITED STATES DISTRICT COURT 
Fob the District or Columbia 


Leslie W. Shilby, 


Plaintiff, 


vs. 


Jack Rowe and Sophie C. Rowe, 

Defendants. 


r Civil Action No. 37157 


Washington, D. C. 

Friday, November 12, 1948. 

The above-entitled cause came on for hearing before the 
Honorable Alexander Holtzofp, Associate Judge, and a 
jury, at 10 o’clock a. m. 

Appearances: 

On behalf of the Plaintiff: Joseph C. Tubco, Esq. 

On behalf of the Defendants: H. Clifford Esq. 


3 Testimony 

PROCEEDINGS 

The Clerk: Civil Action 37157, Shilby vs. Jack Rowe, 
et al. 

The Court: You may proceed, gentlemen. 

• (A jury was duly empanelled and sworn.) 

(Mr. Turco opened to the jury in behalf of the plaintiff.) 
(Mr. Allder opened to the jury in behalf of the defend¬ 
ants.) 

The Court: You may proceed. 

* 

Mr. Turco: Mr. Shilby, will you please take the stand? 


iy 

Leslie W. Shilby, 

the plaintiff, called as a witness in his own behalf, being 
first dnly sworn, was examined and testified as follows: 

Direct Examination by Mr. Tnrco: 

Q. Will you kindly state yonr full name, please, sir? A. 
Leslie W. Shilby. 

Q. Where do you live? A. 4204 51st Street, North 
Decatur Heights, Maryland. 

Q. Are you engaged in business in the District of Co¬ 
lumbia? Al. I am. 

Q. And in what business are you engaged? A. 

4 Business brokerage. 

Q. How long, Mr. Shilby, have you been engaged 
in that business? A. Since about 1934, ’35. 

Q. Constantly? A. Yes, sir. 

Q. At the time of the matter with which we are con¬ 
cerned, where did you maintain an office? A. At 10th and 
New York Avenue, Northwest. I think it was 906. 

Q. Is that where you were first operating from? A. No. 
The Court: I don’t think it makes very much 
difference. 

Mr. Turco: Very well 
By Mr. Turco: 

Q. Directing your attention to about the 22nd day of 
May, 1946, did you have occasion to run into Mr. Rowe? 
A. Yes, I did. 

Q. Can you tell us where that was and what part of day 
or night, if you remember? A. I met Mr. Rowe with an¬ 
other gentleman who was with me at the Five O’clock 
Restaurant in the 600 block Pennsylvania Avenue, North¬ 
west, about 8 or 8:30 in the evening. 

Q. Who was the other gentleman that was with 

5 you at that time? A. Mr. James Papanicolas, an¬ 
other broker. 
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Q. I think you stated it was about 8 or 8:30 in the eve¬ 
ning? A. Yes. 

Q. When you entered this Five O’clock Restaurant on 
Pennsylvania Avenue in the 600 block, did you see Mr. 
Rowe there? A. Yes, I did. 

Q. Please tell us about where it was that you and your 
friend, Mr. Papanicolas, sat down in the restaurant; 
whether it was in the front of the restaurant, whether it 
was in the middle of the restaurant or in the rear of the 
restaurant? A. It is not a large restaurant. It is long and 
narrow and Mr. Papanicolas and I walked to the rear of 
this restaurant and Mr. Rowe and his friends, I believe his 
wife was there that night, were sitting in the center of that 
restaurant. As I walked in, I greeted Mr. Rowe. I have 
known him for a number of years and I walked up to my 
table— 

The Court: Just a moment. You have answered 
the question. Wait for the next question. 

By Mr. Turco: 

Q. After you had greeted Mr. Rowe, did you go back 
and occupy a table? A. Yes, sir. We went to the rear 
and sat down at the table, Mr. Papanicolas and I to¬ 
gether. 

6 Q. After that, will you please tell us whether or 

not Mr. Rowe approached you or your table? A. 
Mr. Rowe got up where he was sitting, which was in dear 
view of my table, and started to walk to the rear and as he 
was going past my table, he greeted me again and we shook 
hands. 

Q. Did you subsequently have a conversation with Mr. 
Rowe with respect to the sale of his business? A. Yes, I 
did. After we greeted each other and shook hands, Mr. 
Rowe knew the business that I was in and he said, “Les, 
how about selling my business for me?” 


21 


Q. At that time did you discuss the sale of his busi¬ 
ness? A. I invited Mr. Rowe to sit down at the table and 
introduced him to Mr. Papanicolas and we sat down and 
discussed the price and situation of his business in full. 

Q. Subsequently, and I hand you this paper and ask 
you to look at it— 

Mr. Turco: Will you mark this Plaintiff’s Ex¬ 
hibit 1 for Identification? 

(The document was marked Plaintiff’s Exhibit No. 
1 for Identification.) 

By Mr. Turco: 

Q. Mr. Shilby, can you tell us what this is? 

The Court: What are you showing to the witness? 
7 Identify it by number for the purpose of the record. 

By Mr. Turco: 

Q. I hand you Plaintiff’s Exhibit No. 1 for Identifica¬ 
tion and ask you what it is? A. This is the customary 
listing that I use in listing businesses for sale. 

Mr. Turco: Your Honor, I wish to introduce in 
evidence Plaintiff’s Exhibit No. 1. 

Mr. Allder: No objection to it, your Honor. 

The Court: It may be admitted. 

(The document previously marked Plaintiff’s Ex¬ 
hibit No. 1 for Identification was received in evi¬ 
dence.) 

By Mr. Turco: 

Q. The information that is contained on that paper, 
Mr. Shilby, where did you get it? A. I got this at the 
table in the Five O’Clock Restaurant in the presence of Mr. 
Papanicolas and Mr. Jack Rowe. 

Q. And did Mr. Rowe sign this paper after the infor¬ 
mation was put on there? A. He did. This is his signa¬ 
ture. 
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Q. That is his signature and he signed it in your pres¬ 
ence T A. Yes, sir. 

Mr. Turco: May I, your Honor, read this to the 
jury? 

The Court: Yes, indeed. 

8 (Thereupon, Plaintiff’s Exhibit No. 1 was read to 
the jury by Mr. Turco.) 

By Mr. Turco: 

Q. Mr. Shilby, after Mr. Rowe signed this contract for 
listing what, if anything, did you do with respect to selling 
this business? A. After the contract had been signed, we 
stayed awhile in the restaurant and then Mr. Rowe had gone 
back to his table with his friends. 

The Court: I don’t think you are answering the 
question. 

By Mr. Turco: * 

Q. The next day what, if anything, did you do? 

The Court: The question was what did you do 
about getting a purchaser. 

The Witness: Well, within several days, I had 
called four or five clients regarding this prospective 
sale, on the telephone. 

By Mr. Turco: 

Q. Did you, thereafter, advertise the business for sale? 
A. And after that I advertised it for sale too. 

The Court: Don’t lead the witness. 

Mr. Turco: I am sorry. 

By Mr. Turco: 

9 Q. In what, if any, newspaper did you advertise? 
A. The Washington Star. 

Q. Subsequently, did you talk with someone who was 
interested in the purchase of the business ? A. I talked to 
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Mr. Harry Snyder and I talked to Mrs. Holtzman and a Mr. 
Schecter. 

Q. Yon mentioned Mr. Schecter and Mrs. Holtzman. 
Were they interested in the purchase of this business? A. 
After I explained to them the setup that X had obtained 
from Mr. Rowe, they were very interested. 

Q. Tell us any conversation that you had with the pro¬ 
spective purchasers. Did you go to the restaurant itself? 
A. Yes; I took them out to see the restaurant and intro¬ 
duced them to Mr. Rowe at that time. 

Q. Can you tell us about when that was after the signing 
of the listing? A. That was probably two or three days; 
several days after I had obtained the listing. 

Q. Did you go out to the restaurant during the day or 
did you go out during the evening on the first occasion with 
the Holtzmans and Mr. Schecter? A. It was in the after¬ 
noon, sir. 

Q. And after introducing Mr. Rowe to the prospective 
purchasers, was there any conversation with respect to 
the purchase of the business by these people? 
10 A. A very friendly conversation. They went com¬ 
pletely ifito the entire situation there regarding pay¬ 
rolls and the prospective purchasers were shown the books 
by Mr. Rowe and Mr. Rowe allowed them to look through 
the entire premises and discussed all the phases of the list¬ 
ing and what I had told them about. 

Q. On how many occasions did these prospective pur¬ 
chasers visit the restaurant prior to the signing of a con¬ 
tract for purchase, if you remember? A. On two occa¬ 
sions. 

Q. And did they, on both of these occasions, discuss the 
matter with Mr. Rowe? A. They did. 

Q. Can you tell us whether or not, on either one of these 
occasions, there was any mention made of Mrs. Rowe’s in¬ 
terest in the business? A. No, sir. 
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Q. Subsequently, did Melvin Schecter and Mary Holtz- 

man sign a contract for the purchase of this business? A. 

Yes, they did. 

Q. I hand you this paper and ask you to please look at it. 

Mr. Turco: Will the reporter please mark this 
Plaintiff’s Exhibit 2 for Identification? 

11 (The document referred to was marked Plaintiff’s 
Exhibit No. 2 for Identification.) 

Mr. Turco: I wish at this time, may it please your 
Honor, to introduce in evidence the sales agreement 
marked Plaintiff’s Exhibit No. 2 for Identification. 

Your Honor, may I make an inquiry as to whether 
or not we have any witnesses in here? 

The Clerk: All witnesses in the case of Shilby vs. 
Rowe, witnesses who will testify in behalf of either 
side, will please step out of the courtroom. 

A Voice: I am with the ABC Board. 

The Court: The young lady may remain. 

A Voice: I have a file from the Evening” Star. 
They sent me up here. 

The Court: You may remain. 

Mr. Allder: Maybe we can stipulate some of this, 
your Honor, and save the time of these people. 

The Court: What is the relevancy of having a file 
from the Evening Star? 

Mr. Turco: To show there were advertisements. 

The Court: I do not think that is relevant. 

Mr. Allder: We are not disputing it. 

The Court: All you have to show is that you pro¬ 
duced a purchaser ready, able and willing to buy. 

Mr. Turco: I think it material in that the jury 

12 should be shown what efforts he made. 

The Court: No. You are suing for a commission 
which you say he earned by producing a purchaser 
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ready, able and able to buy and that is all you 
have to do. If you establish that fact, you would be 
entitled to recover. What efforts he made to get the 
purchaser are immaterial. 

Mr. Turco: If your Honor’s ruling is at this time— 

The Court: I am not ruling on anything just now 
because there is no question before me but I am in¬ 
dicating to you how I am likely to rule when the mat¬ 
ter comes up. It seems to me that it is not necessary 
to keep a representative of the Evening Star here 
waiting attendance in order to prove the advertise¬ 
ment. 

Mr. Turco: Then he may be excused, I suppose? 

The Court: If counsel is willing, he may. 

Mr. Turco: We also have a representative from 
the ABC Board. 

The Court: I do not know on what issue you 
wish— 

Mr. Turco: I wanted to show that this business 
has for many years been operated by Mr. Rowe. 

Mr. Allder: That is agreed. 

Mr. Turco: That he held himself out to be the own¬ 
er and he could give a lease and that is what I want 
to show. 

The Court: What do you propose to show by these 
records specifically? . 

13 Mr. Turco: That the license to dispense intoxicat¬ 
ing liquors was in his name. 

Mr. Allder: That is correct. 

The Court: Will that be stipulated? 

Mr. Allder: Yes; that is correct. 

Mr. Turco: Then we do not need the representa¬ 
tive from the ABC Board. 

The Court: The representative of the ABC Board 
will be excused. 
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Plaintiff’s Exhibit No. 2 may be admitted. 

(The document previously marked Plaintiff’s Ex¬ 
hibit No. 2 for Identification was received in evi¬ 
dence.) 

The Court: Do you wish to read it to the jury? 

Mr. Turco: I am going to ask your Honor’s per¬ 
mission to read it— 

The Court: You may do it now or subsequently or 
not at all That is at your discretion. 

Mr. Turco: I merely wanted to ask him one 
question. 

By Mr. Turco: 

Q. Mr. Shilby, Plaintiff’s Exhibit No. 2 is a sales agree¬ 
ment, is it not? A. Yes, it is. 

Q. And it bears the signatures of Melvin Schecter— 

The Court: I think it speaks for itself. 

Mr. Turco: Yes. May I read this to the jury? 

14 Mr. Allder: Before he reads it, in the interest of 
time I have no objection to his reading it but it is a 
long contract, about five typewritten pages, and I 
think the jury could be informed as to what it is. I 
don’t think it is necessary to read all of it These 
people signed a contract to purchase this restaurant. 

The Court: Perhaps you can summarize it very 
briefly. 

Mr. Turco: I will summarize it very briefly. 

The terms under which Mr. Schecter and Mrs. 
Holtzman agreed to purchase this business are the 
terms Mr. Rowe asked for in his listing— 

The Court: No, I don’t think you should do that. 

Mr. Turco: Then I had better read it. 

The Court: No, summarize it. 

I think I will summarize it to the jury. 
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Mr. Tnrco: Very well, your Honor. 

The Court: You see, you were drawing an infer¬ 
ence. 

Mr. Turco: I am sorry if I was. 

The Court: Is there anything about obtaining a 
ten-year lease in the listing part? 

Mr. Turco: Yes, there is, your Honor. 

The Court: That means that there was a lease on 
the premises at that time that was for ten years. I 
am in doubt as to whether the agreement is quite in 
accord with the card. 

Ladies and gentlemen of the jury, Plaintiff’s Ex- 
15 hibit 2 is an agreement signed by Melvin Schecter 
and Mary Holtzman, dated May 29, 1946, by which 
they agreed to buy from Jack Rowe the restaurant 
located at 91111th Street, Southeast, and all the good 
will and so forth. The purchase price was to be 
$75,000 on certain terms specified in the contract. 

The agreement was to be contingent to the option 
of the purchaser on three conditions: One was that 
the purchasers were to obtain a ten-year lease on the 
premises at a rental of not exceeding $500 a month, 
that the retailer’s alcohol beverage license be trans¬ 
ferred to the purchaser and that the business grosses 
an average of between $3,000 and $3,500 weekly. 

I think those are the vital terms. 

By Mr. Turco: 

Q. Mr. Shilby, after you obtained the signature of Mr. 
Schecter and Mrs. Holtzman to this contract to purchase, 
did you get a deposit? A. Yes, I did. 

Q. What was the amount of the deposit? A. The de¬ 
posit was $7,500 to bind the contract. 

Q. It was in the form of a check, was it not? A. Yes. 
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The Court: I think perhaps we might take our 
mid-morning recess at this time. 

(A short recess was taken.) 


16 The Court: You may proceed. 

By Mr. Turco: 

Q. Mr. Shilby, after procuring the signatures of Mr. 
Schecter and Mrs. Holtzman on the contract to purchase, 
did you subsequently go out to see Mr. Bo wet A. I ob¬ 
tained this contract late at night from the purchasers— 
The Court: Just answer the question. 

The Witness: And I went out the next evening. 

By Mr. Turco: 

Q. To see Mr. Rowe? A. Yes. 

Q. On that occasion, tell us about what time that was, 
if you remember? A. It was between 8:30 and 9 o’clock 
at night, I believe. 

Q. Did you discuss the contract with him? A. Yes, I 
did. 

Q. Who, if anyone else, was present at this discussion? 
A. Mr. Papanicolas, another broker. 

Q. What, if any, conversation did you have with respect 
to this contract to purchase from Mr. Rowe? A. I con¬ 
gratulated Mr. Rowe and told him I had obtained the con¬ 
tract for the exact listing that he had given me. 

Q. Did you exhibit to him the $7,500 check for the 

17 deposit? A. I went over the whole contract with 
him. 

Q. What, if anything, did he have to say with respect 
to it? A. I asked Mr. Rowe to sign it and Mr. Rowe said 
he could not sign it at that time. 

Q. He said he could not sign it at that time. Did you 
thereafter see him about the contract, about his signature? 
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A. I called him several times about it and he told me that 
he would have to talk it over with his wife and that she 
would have to agree to the deal too. 

Q. What, if anything, did you have to say to that? A. 
I told him that I thought it was entirely up to him; that he 
had never told me anything about his wife before having 
any part of it. He said, “Well, before the deal goes through 
she will have to sign the lease and have to agree to it. There 
is nothing I can do until I get her to do that.” 

Q. Had there been any conversation about Mrs. Rowe 
up to that time? A. None whatever. 

Q. This contract to purchase is dated May 29, 1946. I 
think your testimony is that you went there the next eve¬ 
ning to see— 

The Court: May I inquire this of the witness: 
Did the defendants own the real estate in which the 
18 business was conducted? 

Mr. Turco: We expect to show that we discovered 
later on that the real estate was in their joint names. 

The Court: That is what I want to know, so she 
would have had to join in any conveyance. 

Mr. Allder: The question is the lease. She would 
have had to join in the lease, that is correct. 

The Court: That is what I wanted to know. 

Mr. Turco: Which we did not know all the time 
this was taking place. 

By Mr. Turco: 

Q. Did you subsequently see Mr. Rowe and Mrs. Rowe 
about this contract? A. Yes. After that evening I was 
at Mr. Rowe’s restaurant with Mr. Papanicolas and he told 
me that, I called the next day and made an appointment to 
meet with Mr. Rowe and Mrs. Rowe at their home. 

Q. What, if any, conversation took place at that time 
between the three of you? A. Mr. Rowe told me that it 
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would be entirely up to her, that if she said 0. EL, the deal 
would go through. She said she couldn’t make her mind 
up. 

The Court: I didn’t understand the last. 

The Witness: She said she couldn’t make her 
mind up. 

By Mr. Turco: 

19 Q. Did you subsequently talk with Mrs. Bowe 
and Mr. Rowe about this thing or with either one of them? 
A. As I left on that first occasion, arrangements were 
made that she would be thinking it over and for me to call 
them and make another appointment to come out and see 
them again, which I did do. 

Q. What, if any, conversation did you have with them 
on that occasion? A. On that occasion, Mrs. Bowe told me 
that she had definitely made up her mind she was not going 
to let her husband sell the business. 

Q. What, if anything, happened to this contract, Plain¬ 
tiff’s Exhibit 2? A. After I found out she was definite 
and her mind was made up and there was nothing I could 
do to move her or get Mr. Rowe to do on that occasion to 
move her, I went back to my buyers and told them the deal 
was off because the wife objected to it and would not com¬ 
plete the transaction. I returned the check to them, the 
deposit. 

Q. After this, did there come a time when you discover¬ 
ed that this business had been sold to another person? 

The Court: How is that relevant? 

Mr. Turco: It is relevant, may it please your Hon¬ 
or, in that the business was actually sold to a man, 
Mr. Harry Snyder, who was interested in the pur- 
20 chase of this business when Mr. Shilby had it listed 
and had discussed it with him. 
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The Court: Is it your contention that the pur¬ 
chaser who actually bought the business was pro¬ 
cured by your client? 

. Mr. Turco: No, that is not our contention. We 
do not expect to show that. What we expect to 
show is when this business was again listed with 
another broker— 

The Court: Just a moment. You are addressing 
the Court, not the jury. How is that relevant? 

Mr. Turco: That is relevant, may it please your 
Honor, in that the documents will show—the other 
broker’s documents will show that Mr. Rowe got 
the deposit for which he gave a receipt— 

The Court: How is that relevant to the issues 
of this case? 

Mr. Turco: It is relevant in that one of their de¬ 
fenses is, may it please your Honor, that Mr. Shilby 
knew all the time that Mrs. Rowe had to sign for 
this. We say we did not know— 

The Court: I don’t think it makes any difference 
whether you did know or not. If you had a contract 
with Mr. Rowe and if you produced a purchaser you 
are entitled to recover your commission if the pur¬ 
chaser was ready, able and willing to buy on the 
owner’s terms. It was Mr. Rowe’s concern to get 
his wife’s signature because he signed the contract 
with the broker. 

21 Mr. Turco: Your Honor, I have no further ques¬ 
tions to ask Mr. Shilby. 

Mr. Allder: Your Honor, I do not agree with 
what your Honor said and I would like to be heard 
at the bench about that, if I may. 

The Court: Very well. i 

(Thereupon, counsel approached the bench and 
• the following proceedings were had out of the 
hearing of the jury:) 
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Mr. Allder: My contention is, your Honor, and 
we expect witnesses to testify that at the very in¬ 
ception of this talk, the very first talk with Mr. Shil- 
by and Mr. Rowe, that Mr. Rowe said and his wife 
spoke up and joined right in by saying, “I am 
part owner of that real estate and I will not sign 
a lease. If you have to have my signature, there will 
be no deal. ,, 

If Mr. Shilby had that knowledge at that time, 
and we expect to show Mr. Shilby said, “I will go 
ahead and I will persuade Mrs. Rowe to sign a lease. 
Leave that to me. I can take care of her.” 

If those facts are shown and the jury believes 
them then Mr. Shilby knew right in the beginning 
that it was up to him to get Mrs. Rowe to agree to the 
lease. 

The Court: When was that conversation? 

Mr. Allder: Before Mr. Rowe signed any card. 

The Court: Before he signed the card? 

Mr. Allder: Yes. 

The Court: I will let you offer that in evidence. 
Of course, if it was before the conversation you may 
offer that but I don’t see why you should anticipate 
that now. You can do all of that in rebuttal. 

Mr. Allder: I wanted to be fair and say I was 
going to contend that. Otherwise, I would be ex¬ 
cluded from cross-examination. 

The Court: What I stated was this and I am ad¬ 
hering to that view, that it makes no difference 
whether Mr. Shilby knew or did not know that the 
wife was part owner of the business. 

Mr. Allder: She was not part owner. 

The Court: Part owner of the real estate. If he 
did know, in view of the fact that Mr. Rowe signed 
the contract, Mr. Rowe was liable for the commis- 
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sion if Mr. Shdby produced a purchaser ready, able 
and willing to buy. However, if the fact was that 
before Mr. Bo we signed the contract, he said, “You 
understand all of this is subject to my wife’s ap¬ 
proval because she has to join in the deed,” that 
might qualify that contract. 

Mr. Allder: On top of that is another fact that 
there was no filling out of that card before Mr. Bowe 
signed it. In other words, he didn’t tell him to get a 

23 ten-year lease. Mr. Bowe will so testify. 

The Court: That is a different proposition. I 
will only rule on one thing at a time. 

Mr. Turco: Then I will hold that for rebuttal 

The Court: Yes. 

(Thereupon, counsel resumed their places at the 
counsel table, and the following proceedings were 
had in open court:) 

Mr. Turco: That is all I wish to ask this witness, 
your Honor. 

CBOSS EXAMINATION by Mr. Allder: 

Q. Mr. Shilby, did Mrs. Bowe give you any reason why 
she would not join in the lease? A. No. 

Q. She gave you no reason whatsoever? A. No. 

Q. And you did see her at the Five O’Clock Club on 
the evening when you said Mr. Bowe signed this dsting? 
A. Yes; I did with about four or five people. 

Q. They were ad together at one table? A. At a large 
table together. 

Q. Did you have any conversation whatsoever with 
Mrs. Bowe on that occasion? A. Mr. Bowe? 

24 Q. Mrs. Bowe. A. None whatever. 

Q. Did you speak to her at ad? A. No. 

Q. So there were no words uttered between you two at 
ad? A. None. 

Q. Did Mrs. Bowe have any conversation with Mr. 
Bowe in your presence? A. In the restaurant? 
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Q. Yes. A. None. 

Q. On this occasion at any time during the course of 
that evening, did you hear Mrs. Rowe say, “I am part own¬ 
er of that real estate and I will not join in the lease because 
I want to keep this business, if I can, in the family so my 
son will have something when he becomes of age”? A. 
No, sir. 

Q. You called on Mrs. Rowe, did you not, at her resi¬ 
dence? A. Yes. 

Q. Did you have any such conversation as that with her 
during any of those calls? A. No, sir. 

Q. She never mentioned her son to you at all? 
25 A. No, sir. 

Q. Never gave you any reason why she wouldn’t 
sign? A. Other than she would not go through with the 
deal. She wouldn’t let him sell the place. She didn’t want 
him to sell it. 

Q. Do you recall having a conversation with Mr. Rowe 
concerning a deal on Connecticut Avenue? A. I don’t re¬ 
call it, no, sir. He told me he was tired and wanted to get 
out of the business. 

Q. But I say do you recall having any conversation with 
him concerning him going in business on Connecticut Ave¬ 
nue? A. No, sir; I don’t recall it. 

Q. That you had a man who was ready to put up 
$25,000? A. No, sir. 

Q. And would take Mr. Rowe in as a partner in this 
business on Connecticut Avenue? A. No, sir; I don’t re¬ 
call it. 

Q. Do you recall being present in a restaurant and 
having a discussion with Mr. Rowe and his offering you a 
$100 bill in settlement of any expense you might have been 
put to in this deal? A. No, sir. 

Mr. Turco: May we find out at which restaurant? 

Mr. Allder: The 11th Street restaurant, South¬ 
east. 
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By Mr. Allder: 

26 Q. The answer was not A. That is right. 

Q. Did you ever receive any money from Mr. 
Rowe at all at any time? A. No, sir. 

Q. You are sure of that? A. Positive. 

Q. This listing, Plaintiff’s Exhibit No. 1, whose hand¬ 
writing are those different items in? A. They are mine. 

Q. Is there anything on this other than Mr. Rowe’s 
signature that he put on that? A. No, sir. Everything 
on there is mine except his signature. 

Q. Except his signature? A. That is right. 

Q. Was this blank when Mr. Rowe signed it? A. I 
beg pardon? 

Q. Was this blank except for the mimeographed part 
when Mr. Rowe signed it? A. Blank when he signed it? 

Q. That is right. A. No, sir. That was filled out when 
he signed it in the presence of Mr. James Papani- 
colas. 

27 Q. All those items were on there? A. Filled out 
in my presence and the other broker’s. 

Q. And you obtained that information right there and 
then that evening? A. Right in the Five O’clock Restau¬ 
rant, yes, sir. 

Q. You didn’t obtain any information at a later date at 
his restaurant when you went down there and talked to 
him? A. No, sir. I got it at the Five 0’clock Restaurant 
at our table with Mr. Papanicolas there. We both ques¬ 
tioned him in detail. I couldn’t get the figures otherwise. 

The Court: Just answer the questions. 

By Mr. Allder: 

Q. When he came in the Five 0 ’clock Club this evening 
in May, 1946, were you there first or were the Rowes there 
first? A. When Mr. Papanicolas and I came in they were 
already there. 
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Q. And you had no conversation except to say “Hello” 
and shake hands with Mr. Rowe at this tablet A. I didn’t 
shake hands with him at their table. I just nodded and 
went through and went to the rear of the restaurant and 
sat down. 

Q. That is the full extent of what you had to do at 
the table where Mr. Rowe was? A. That is right. 

Q. None of the people at Mr. Rowe’s table came 
28 down to your table with him? A. No, sir. 

Q. Therefore, no one at his table could hear any¬ 
thing that went on between the two of you? A. No, sir. 
We were at least from here to that coat rack in the corner 
away from their table. 

Mr. Allder: I have no further questions. 

Mr. Turco: That is all, Mr. Shilby. 

The Court: You may step down. 

(Witness excused.) 

Mr. Turco: Call Mr. Papanicolas, please. 


James Papanicolas, 

was called as a witness on behalf of the plaintiff and, being 
first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Turco: 

Q. Will you kindly state your full name, please, sir? A. 
James Papanicolas. 

Q. Mr. Papanicolas, you are in the restaurant business 
at this time? A. Yes, sir. 

Q. You operate the Colonial Coffee Shop, do you not? 
A. Yes, sir. 

29 Q. At 20th and Eye Streets, Northwest? A. 20th 
and Pennsylvania Avenue. 

The Court: Speak loud, slow and distinctly be¬ 
cause every one of the jurors have to hear what you 
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are saying as well as the Court, the reporter and 
counsel. 

By Mr. Turco: 

Q. Mr. Papanicolas, do you know the plaintiff, Leslie 
W. Shilby? A. I do. 

Q. Do you know Mr. Jack Rowe? A. I have met him, 
yes, sir. 

Q. Directing your attention to the month of May, 1946, 
in what business were you then engaged? A. I was in the 
brokerage business at that time. 

Q. At that time, how long had you been in the brokerage 
business? 

The Court: I don’t think that makes any dif¬ 
ference. His past career makes no difference. I 
suggest you get to the events to which you want to 
elicit testimony. 

Mr. Turco: All right, your Honor. 

By Mr. Turco: 

Q. Getting down to the 22nd day of May, 1946, did you 
and Mr. Shilby have an occasion to go to the Five 0 ’Clock 
Restaurant on Pennsylvania Avenue? A. Yes, sir. 

Q. Can you tell us about what time in the evening 
30 that was? A. I would say it was between 8 and 
9:30 in the evening. 

Q. At that time, can you tell us whether or not you had 
a conversation with Mr. Jack Rowe? A. Well, I witnessed 
a conversation with Mr. Rowe. 

Q. Where did that conversation take place relative to 
the size of the restaurant, the dining room, I would call it? 
A. That was in the rear of the dining room. That is close 
to the bar, as a matter of fact, about in front of the bar in 
the rear of the restaurant. 

Q. What, if any, conversation took place then between 
Mr. Shilby and Mr. Rowe on that occasion? A. Mr. Shilby 
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asked Mr. Rowe for a listing on his place which was located 
at 8th Street, I believe, Southeast. 

Q. Do you know whether it was 8th Street or 11th 
Street? A. 11th Street; I am sorry. 

Q. Was there a conversation respecting the terms of 
sale at that time? 

The Court: Suppose you don’t lead the witness. 
Just ask him to relate the entire conversation. 

By Mr. Turco: 

Q. Tell us whether or not there was any conversation— 

The Court: He said there was. Now ask him to 
relate the conversation. 

31 By Mr. Turco: 

Q. I hand you this paper— 

The Court: No; ask him to relate the conversa¬ 
tion. Don’t hand him anything yet. 

Bv Mr. Turco: 

m 

Q. Tell us what that conversation was, please, sir. A. 
Mr. Shilby and Mr. Rowe were talking in regard to the 
sale of Mr. Rowe’s place. Mr. Shilby, as on previous occa¬ 
sions when I was with him, tried to get a 90-day exclusive 
on Mr. Rowe’s place. Mr. Rowe put up quite a fight against 
that kind of length on the exclusive and Mr. Shilby was 
very much interested in listing the place so he agreed to 
take it for 30 days and asked the price—do you want the 
details on that? 

The Court: Yes; everything that you can remem¬ 
ber. 

The Witness: Mr. Rowe had asked for $75,000. 
Also in that case, Mr. Shilby tried to cut him down 
on the price a little and he couldn’t get any cutdown 
on the price either, so he put down the price of 
$75,000. 
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By Mr. Turco: 

Q. At that time, was there a listing signed? A. Yes; 
at the termination of the conversation finally a listing had 
been signed for 30 days for a price of $75,000. 

Q. I ask you to look at Plaintiff’s Exhibit No. 1. Is 
that the listing that Mr. Rowe signed on that eve- 

32 ning? A. That is the listing. 

Q. Did you see Mr. Rowe sign his signature? A. 
Yes; I did. 

Q. The contract was filled in, was it, when he signed? 
A. Yes. 

The Court: No; don’t suggest the answer. 

Mr. Turco: Sir? 

The Court: Reframe your question. 

By Mr. Turco: 

Q. Tell us whether or not that contract was filled out? 
The Court: What contract do you mean? 

Mr. Turco: The listing. 

The Court: The listing card; yes. 

The Witness: This listing was all filled out before 
Mr. Rowe signed it. 

By Mr. Turco: 

Q. From whom did Mr. Shilby obtain the information 
on this listing? A. From Mr. Rowe. 

Q. Subsequently, were you present in Mr. Shilby’s 
office when the contract for sale was prepared? A. Yes; 
I was. 

Q. Can you tell us about when that was? A. 

33 That was a few days after the listing had been pro¬ 
cured from Mr. Rowe. 

Q. I hand you Plaintiff’s Exhibit No. 2 and ask you 
if that is the agreement for sale? 

The Court: That has already been identified. 
You don’t have to have more than one witness testify 
to that. Reframe your question. 
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The Witness: This is it. 

Mr. Turco: I am asking him whether or not that 
is the agreement for sale and whether or not the 
purchasers signed it. 

The Court: You can ask him that. You can ask 
him whether he saw the purchasers sign that docu¬ 
ment. 

By Mr. Turco: 

Q. Did you see the purchasers sign that document? A. 
Yes; this is the document I witnessed myself. 

Q. That is your signature as a witness? A. That is 
my signature. 

Q. Did you thereafter go out with Mr. Shilby to see 
Mr. Rowe about getting his signature on this contract? A. 
Yes: I did. 

Q. About when was that? A. That was, approximately, 
a day or so after in the afternoon, I believe it was. When 
we went out the first time to see Mr. Rowe— 

The Court: You have answered the question. 

34 By Mr. Turco: 

Q. Did Mr. Shilby show Mr. Rowe the deposit 
that he had? A. Yes, sir. 

Q. What, if any, conversation took place between Mr. 
Rowe and Mr. Shilby respecting his signing this contract? 
A. Mr. Rowe, as I recall, claimed at that time, that after¬ 
noon, that he would have to discuss it with his wife before 
he could sign that contract. 

Q. After that, did you have any dealings with respect 
to this transaction at all? A. One more time I was with 
Mr. Shilby. I believe it was the following night. 

Q. What happened then? A. At which time Mr. Shil¬ 
by again saw Mr. Rowe and at this time Mr. Rowe claimed 
that he was not able to accept the contract because his wife 
would not sign a transfer of the lease on the premises. 
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Q. Pending the time that Mr. Rowe signed the listing 
and the time that the contract was submitted to Mr. Rowe 
did you go out there with these prospective purchasers to 
look over the place? A. No; I did not. 

Q. Did you have any further dealings with Mr. 

35 Rowe or Mr. Shilby pertaining to this matter? A. 
No. 

Mr. Turco: I think that is alL 

CROSS EXAMINATION by Mr. Allder: 

Q. Mr. Papanicolas, you are sure that this listing was 
completely filled out before Mr. Rowe signed it? A. Yes, 
sir. 

Q. You remember that distinctly? A. Yes, sir. 

Q. Did you see other people there with Mr. Rowe at 
the Five O’Clock Club? A. Mr. Rowe was with other peo¬ 
ple at his table. 

Q. Did you hear any conversation between Mr. Shilby 
and any of the other people at the table? A. I don’t recall 
any conversation. 

Q. You didn’t hear any at all? A. I don’t remember 
hearing Mr. Shilby talk to anybody else there. 

Q. The only conversation you remember is the one they 
had at your table between the two of them? A. With Mr. 
Rowe and Mr. Shilby, yes, sir. 

Q. Do you remember hearing anything about Mrs. Rowe 
on that particular evening at the Five O’Clock Club being 
part owner of the real estate and not wanting to give 

36 a lease to any prospective purchasers? A. No, sir. 

Q. That wasn’t mentioned in your presence dur¬ 
ing the entire evening? A. During the entire evening. 

Q. Then the first time you heard about Mrs. Rowe hav¬ 
ing any interest in the.real estate was after the contract 
was procured? A. Yes, sir. 

Q. You are sure of that? A. Yes, sir. 
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Q. Where were you employed at the time this was going 
on, sir? A. I was at this time in the brokerage business, as 
I said. I had a small office in the Woodward Building at 
that time. 

Q. Working for whom? A. I was on my own at that 
time. I was in this business a very short time, about two 
years, I think it was. 

Q. Were you associated in any way with Mr. Shilby? 
A. Well, about a year prior to that, I had met Mr. Shilby 
in this way: He had called me on the telephone asking 
if he could cooperate with me on a small spot I had on 11th 
Street because I had an exclusive on that place. I told him 
he could and I was very much pleased with the way he 
transacted the whole business. I got to know Mr. 
37 Shilby a little better after that and I found out he 
had been in the business many years. 

Q. Were you associated with him in any other deals? 
A. One time, I think. 

Q. Yes or no. Were you or were you not? A. One 
other time, yes. 

Q. You did have a business relation with Mr. Shilby 
prior to that occasion? A. Yes; I did. 

Q. I think you testified that Mr. Shilby asked Mr. Rowe 
to give him an exclusive listing for 90 days? A. Yes, sir. 

Q. That was the beginning of the conversation, Mr. 
Shilby asking for a listing from Mr. Rowe? A. Yes, sir. 

Q. And he refused to give that, you say, but a 30-day 
listing was given? A. Yes. 

Mr. Allder: I have no further questions. 

Mr. Turco: I have no further questions. 

The Court: You may step down. 

(Witness excused.) 

Mr. Turco: Call Mr. Schecter. 
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38 Melvin Daniel Schecter, 

called as a witness on behalf of the plaintiff, and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Turco: 

Q. Please state your full name. A. Melvin Daniel 
Schecter. 

Q. Mr. Schecter, you are engaged in business in the 
District of Columbia, are you not? A. Yes, sir. 

Q. In what type of business are you engaged and where? 
A. Delicatessen store, 1606 14th Street, Northwest. 

Q. Do you know Mr. Shilby? A. Yes, sir. 

Q. Do you know Mr. Rowe? A. I have met him. 

Q. Directing your attention to the month of May, 1946, 
were you on the market to purchase a restaurant at that 
time? A. Yes, sir. 

Q. Did Mr. Shilby interest you in a restaurant? A. 
Yes, sir. 

Q. Can you tell us what restaurant that was? A. That 
was Mr. Rowe’s restaurant. It was sort of a night club 
and it was in the southeast section of Washington. 

Q. Did you discuss the purchase of this business 

39 with Mr. Shilby? A. Yes, sir. 

Q. Did you subsequently go out to look at the 
business? A. Yes, sir. 

Q. You were with whom else, if you can remember? A. 
Mrs. Mary Holtzman and Robert Holtzman. 

Q. Were you introduced to Mr. Rowe at that time? A. 
The first time I went there, Mr. Rowe wasn’t there. On 
the second trip, yes, we met him. 

Q. On the second occasion, you met Mr. Rowe. Did 
you discuss with Mr. Rowe the purchase of this business? 
A. Yes, sir. 
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Q. What, if any, conversation was had between you 
and Mr. Rowe and Mr. Shilby about the purchase of the 
business, that is, the terms of purchase? A. Well, Mr. 
Rowe invited us to his office and he showed us the records 
and he explained the cost of the entertainment, the cost 
of operating the club and, well, he showed us the books. I 
don’t remember all the figures but he showed us the books 
and he told us— 

Q. (Interposing) He showed you his books? A. Yes. 
Q. Hid you look at the stock and fixtures and other 
things there at that time? A. Well, the first time 

40 Mr. Shilby took us there, the manager or whoever 
ran the place gave him the keys and they showed us 

the whiskey stock. I recall going into the back yard. There 
was some beer stock back there and they showed us the 
kitchen and how the place was run. 

Q. On the second occasion, you talked with Mr. Rowe 
and saw the books? A. That is right, yes. 

Q. Subsequently, did you sign a contract to purchase 
this business? A. Yes, sir. 

Q. I hand you this paper and ask you if that is your 
signature? A. Yes, sir. 

Q. And Mrs. Holtzman’s signature? A. Yes, that is 
her signature. 

Q. You were going to buy this business together, were 
you not? A. Yes. 

Q. There was a deposit, wasn’t there? A. $7,500 check. 
Q. You gave it to Mr. Shilby, did you? A. Yes, sir. 

Q. And you were prepared and ready to buy this busi¬ 
ness? A. Yes, sir. 

41 Q. Did the deal ever go through? A. No, sir. 
Mr. Turco: I think that is alL 

CROSS EXAMINATION by Mr. Allder: 

Q. You say on one occasion and one occasion only when 
you went there prior to signing the contract, you saw Mr. 
Rowe, is that right? A. Yes, sir. 
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Q. And he showed you the hooks and had a discussion 
with you concerning the operation of the business? A. Yes, 
sir. 

Q. During the conversation you had with him, did he 
inform you that his wife was part owner of the real estate 
there and would have to join in a lease if one was to be 
given for the property? A. No, sir. 

Q. No conversation concerning that at all? A. No. 
Well, he mentioned that there was a ten-year lease on the 
building. He would give us a ten-year lease on the building 
and the rent would be $500. 

Q. Was there anything said that his wife would have to 
sign any lease that was given? A. No, sir. 

Q. Was his wife’s name ever mentioned at all? 
42 A. No, sir. 

Q. Are you sure of that, sir? A. Yes, sir. 

Q. It couldn’t have been mentioned and you now have 
forgotten it two and one-half years later? A. Possibly. 

Mr. Allder: That is alL 

Mr. Turco: That is all. 

The Court: I suggest the witness should remain 
and not be excused. You will remain in the court¬ 
room. 

Mr. Turco: Call Mrs. Holtzman. 


Mary Holtzman, 

called as a witness on behalf of the plaintiff, being first 
duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Turco: 

Q. Please state your full name. A, Mrs. Mary Holtz¬ 
man. 

Q. Mrs. Holtzman, you have met Mr. Shilby? A. Yes, 
I have. 
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Q. I show you Plaintiff’s Exhibit No. 2, and ask you 
if this is your signature? A. Yes, sir; it is. 

43 Q. On the contract to purchase ? A. Yes; it is. 

Q. You were going to buy this business with Mr. 

Schecter, were you not? A. That is right. 

Q. And a deposit was put up, was it not? A. Yes, sir, 
it was. 

Q. And the amount of it? A. $7,500. 

Q. After the deal did not go through, was that deposit 
returned? A. Yes; it was. 

Q. You never did go out to the restaurant to look at it, 
did you? A. No. 

Q. And you never did talk with Mr. Rowe, did you? 
A. No. 

Mr. Turco: I think that is all. 

Mr. Allder: I have no questions. 

The Court: You may step down. 

(Witness excused.) 

Mr. Turco: May we approach the bench? 

The Court: Yes, indeed. 

(Thereupon, counsel approached the bench and 
the following proceedings were had out of the hear¬ 
ing of the jury:) 

44 Mr. Turco: I have, may it please your Honor, 
waiting out here to take the stand Mr. Lambros, an 
employee of N. J. Gaston Company, brokers, who 
subsequently sold this business to Mr. Snyder. In 
following your Honor’s ruling, I am going to hold 
that testimony back for rebuttal 

The Court: Very well. 

(Thereupon, counsel returned to the trial table, 
and the following proceedings were had, in open 
court:) 

Mr. Turco: That, may it please your Honor, is 
our case. 
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Mr. Allder: May I proceed? 

The Court: Just a moment. Will you gentlemen 
come to the bench? 

(Thereupon, counsel approached the bench and 
the following proceedings were had out of the hear¬ 
ing of the jury:) 

The Court: Do you contend you have established 
a prima facie case against the defendant, Sophie 
Rowe? 

Mr. Turco: We contend at this point we have not 
established a case against Sophie Rowe. 

Mr. Allder: I move for a directed verdict as to 
her. 

The Court: The Court will direct a verdict in her 
favor. I think I should, in the interest of justice, 
call counsel’s attention to a matter. Let me see 
Plaintiff’s Exhibit 2. 

(Plaintiff’s Exhibit No. 2 was handed to the 
Court.) 

45 The Court: You have made out a prima facie case 
that you produced a purchaser ready and willing to 
buy, but there is no proof that he was able to buy, 
and that is one of the things you have to show. 

Mr. Turco: Then, your Honor, I ought to put Mr. 
Schecter on the stand again. 

The Court: That is the reason I suggested that 
Mr. Schecter remain in attendance. 

Mr. Turco: Then I will put him back on the stand. 

The Court: You see, this contract calls for $25,000 
in cash. 

Mr. Turco: We will put him back on the stand. 

The Court: Very welL 

(Thereupon, counsel resumed their places at the 
counsel table, and the following proceedings were 
had in open court:) 

Mr. Turco: Mr. Schecter. 
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Melvin Daniel Schecter, 

was recalled as a witness on behalf of the plaintiff and, 
having been previously duly sworn, was examined and 
testified as follows: 

Direct Examination by Mr. Turco: 

Q. Getting back to the purchase of this business 

46 along about May 22 or 23, you were in a position to 
carry out the terms— 

The Court: Ask him a question. Don’t suggest 
the answer. 

By Mr. Turco: 

Q. Were you able to carry out the terms of the contract, 
the purchase terms of the contract? A. Yes, sir. 

Mr. Turco: That is alL 
The Witness: I signed it. 

The Court: Any cross examination? 

CROSS EXAMINATION by Mr. Allder: 

Q. What were the terms of the contract? A. Well, the 
selling price was $75,000. It involved, I think, $25,000 cash. 
That included the liquor stock. 

Q. The $25,000 cash, did you have that? A. Between 
Mary Holtzman and myself, we had it, yes, sir. 

Q. How much money did you have to pay cash? A. 
Well, 50 percent. 

Q. You had $12,500 available? A. Yes, sir. 

Q. Where was that money at that time? A. Well, 
part of it was in the Industrial Savings Bank 

47 and some of it wasn’t. 

Q. Some of it was where? A. Some I had my¬ 
self in cash. 

Q. How much did you have in cash yourself? A. Do I' 
have to tell the Court how much money I have? 

The Court: What was your answer? 
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The Witness: Do I have to tell the Court how 
much money I had? 

The Court: This contract called for a payment 
by purchasers of $25,000 in cash and it is necessary 
to ascertain whether or not the purchasers had 
$25,000 that they could lay down. 

The Witness: Yes, sir, we did. 

The Court: That is the reason. 

The Witness: We did. 

The Court: That is the reason this question was 
asked so I think you will have to answer it. 

The Witness: I had $6,500 in the Industrial Sav¬ 
ings Bank and I had the balance in cash. 

The Court: How much did you have in cash? 

The Witness: Well, $6,000. 

The Court: Where did you have it in cash? 

The Witness: Home. 

The Court: You had that much currency at home? 

The Witness: Yes; and more. 

48 Mr. Allder: I have no further questions. 

Mr. Turco: That is all. 

The Court: You may step down. 

(Witness excused.) 

Mr. Turco: Mrs. Holtzman. 


Mary Holtzman, 

was recalled as a witness on behalf of the plaintiff and, hav¬ 
ing been previously duly sworn, was examined and testi¬ 
fied further as follows: 

Direct Examination by Mr. Turco: 

Q. Did you have sufficient cash or could you get suffi¬ 
cient cash to pay for your share of this? A. Yes; I had 
access to it. 
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The Court: What was your answer? 

The Witness: I had access to sufficient cash. 

The Court: How did you have access to it? 

The Witness: Well, my father-in-law was back¬ 
ing my husband and myself. 

Mr. Turco: That is all. 

CROSS EXAMINATION by Mr. Allder: 

Q. WTiat sort of an agreement did you have with 

49 your father-in-law? A. Well, he agreed to put us in 
business, in whatever business we found that was 

suitable to us and, of course, if he agreed that he thought 
that it was a good business for us. 

Q. Did he agree that this was a good business for you? 
A. Yes; he put up the deposit. 

Q. WTiere did he have the money available to pay the 
balance of it? A. Well, he has it in different banks. I 
don’t really know. I know that he had it but I don’t know 
the exact places he kept his money. 

Q. He made a definite promise to you? A. Yes. 

Q. And he did approve this deal? A. I beg your par¬ 
don? 

Q. He did approve this deal? A. Yes. 

Q. You say one of the conditions of putting you in 
business was that he would have to approve the deal? A. 
Yes. 

Q. And he approved it? A. Yes, indeed. 

Mr. Allder: I have no further questions. 

The Court: Step down. 

(Witness excused.) 

50 Mr. Turco: That is all, your Honor. 

The Court: Proceed. 

Mr. Allder: Mr. Rowe, take the stand. 
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Jack Rowe, 

one of the defendants, called as a witness in his own be¬ 
half, being first duly sworn, was examined and testified as 
follows: 

Direct Examination by Mr. Allder: 

Q. Will you state your full name, please? A. Milton 
Rowe. 

Q. And you are also known as Jack Rowe? A. That is 
right. 

Q. Directing your attention to May of 1946, were you 
the owner of a business on 11th Street, Southeast? A. 
Owner; yes. 

The Court: Speak loud enough for everyone to 
hear you. 

The Witness: Yes, your Honor; owner. 

By Mr. Allder: 

Q. Speak up to me so I can hear you back here and 
everybody will be able to hear you then. Where was that 
business located, Mr. Rowe? A. 911 and 913 11th Street, 
Southeast. 

Q. Was that business held in your name only? A. That 
is right. 

51 Mr. Turco: Excuse me, your Honor, may we ap¬ 
proach the bench? 

The Court: Yes. 

(Thereupon, counsel approached the bench, and 
the following proceedings were had out of the hear¬ 
ing of the jury:) 

Mr. Turco: I merely want to say that Mrs. Holtz- 
man has a very small child. May she be excused? 

The Court: She may be excused. I only sug¬ 
gested her remaining because I thought she would 
have to be recalled. 
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Mr. Allder: I think in fairness I want to bring 
this out, if your Honor please. Your Honor indi¬ 
cated you were directing a verdict as to Mrs. Rowe. 
I am going to use her as a witness and I don’t want 
her to hear the testimony if counsel wants her ex¬ 
cluded. 

Mr. Turco: I do. 

The Court: I am glad you called the Court’s at¬ 
tention to that. 

"While you are at the bench, may I make one obser¬ 
vation? This would be a good case to settle and per¬ 
haps you might want to give some consideration to 
that subject during the noon recess. 

Mr. Allder: Yes, your Honor. 

(Thereupon, counsel resumed their places at the 
counsel table, and the following proceedings were 
52 had in open court:) 

The Court: The Court will at this time direct a 
verdict in favor of the defendant Sophie Rowe, be¬ 
cause there is no evidence tending to show that she 
retained the plaintiff as broker to sell this property 
or that she authorized the defendant Rowe to do so 
in her behalf. 

The case will proceed as against the defendant. 
Jack Rowe. 

Mr. Allder: I intend to use her as a witness. 

The Court: She will be excused. 

The Clerk: Members of the Jury, under direction 
of the Court each of you find for Sophie C. Rowe in 
this case and that is your verdict so say you each 
and all. 

(The jury nodded assent.) 

The Court: You may proceed. 

By Mr. Allder: 

Q. Mr. Rowe, the business located on 11th Street, South- 
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east, at that time were you the sole proprietor? A. That 
is right. 

Q. And the ABO license was held in your name, sir? 
A. Name of Milton Rowe. 

Q. The real estate upon which this business was oper¬ 
ated, is that in the name of your wife and yourself? A. 
Milton and Sophie C. Rowe. 

The Court: I wish you would speak a little loud¬ 
er so we can all hear you. 

53 The Witness: Milton Rowe and Sophie C. Rowe. 
By Mr. Allder: 

Q. Directing your attention to the month of May, 1946, 
did you have occasion, during that month, to see Mr. Shil- 
by? A. I saw him at the Five O’clock Club. 

Q. Could you tell us what date that was? A. Around 
May 22. 

Q. What was the occasion for your being at the Five 
O’clock Club? A. We went there for dinner and stayed 
for the show. 

Q. Who was in your party, sir? A. Me and my wife 
and Mr. and Mrs. Pearson. 

Q. Did you notice whether Mr. Shilby was there first or 
your party? A. No; we were there first. 

Q. Did you see Mr. Shilby enter the premises? A. He 
came in and come over and tapped me on the shoulder. 

Q. Did you have a conversation with him then? A. 
At the table then, no. 

Q. Did he say anything to you at all? A. No. 

Q. Did you later have a conversation with him? A. 
Afterward, he came over to the table and tapped me on the 
shoulder and said, “Come here, I want to see you,” 

54 so he called me back to the back table. 

The Court: Speak slow, loud and distinctly be¬ 
cause every one of the jurors has to hear you. 


54 


The Witness: He called me back to the back table 
and asked me if I wanted to sell my place of business 
and I said, “Yes, I will sell it.” He said, “How 
much would you take for it? Would you take $75,000 
for it?” 

I said, “Yeah.” 

At that very time, I told him “I can’t give you no 
lease to the place. My wife has to sign a lease.” 
It didn’t make no difference to him, so he went on 
out after that and he came back in about an hour’s 
time and he called me back there again and he says, 
“I don’t think you are serious about selling this 
place.” I said, “Yeah, I will sell it on those con¬ 
ditions.” 

He pulled out this small piece of paper and at the 
top, as I remember it, it said, “This is give Leslie 
Shilby exclusive right to sell my place for $75,000 
within 30 days.” He had it 90 days first and then 
he made it 30 days, so I said, “I don’t want to sign 
nothing now. This is no place to talk about a busi¬ 
ness deal.” He said, “This is to give me exclusive 
right so nobody else will get it,” so I reached over 
and signed the thing. 

Then he come over to the table where my wife and 
all of us were sitting and I had told them what I 
55 did. My wife spoke up and said, “You can’t sell the 
place until you get a lease and I will not give you the 
lease.” He said to Mrs. Rowe, “That is all right. I 
will change your mind, Mrs. Rowe.” 

Four or five days later, he came down to my place 
with this purchaser. I told him in front of that man, 
“What is the use of going through all this if my wife 
is not going to sign a lease?” He said, “We will 
take care of that later.” 


55 


So at the time, that is where he got the informa¬ 
tion. He asked me if I would take a ten-year lease 
at $500 a month rent, and I gave him all the informa¬ 
tion. He asked me how much down and how much 
in notes. 

The Court: When was all this? 

The Witness: This was down at my restaurant 
when he brought this purchaser down there. The 
piece of paper that I signed, that is where he got the 
information that he has put in there since then as I 
just heard before. 

What else did you want to know? 

The Court: WTiat was on the piece of paper at 
the time you signed it? 

The Witness: At the time I signed it, as I remem¬ 
ber, it was Shilbv on the top of it and the price of the 
place, $75,000, and to give him exclusive right for 
30 days but the other information he has got on there 
wasn’t on there at the time. 

56 By Mr. Allder: 

Q. Is that the paper you signed, Mr. Rowe? A. 

Yes, sir. 

Q. At the time you signed it, what is on there now that 
wasn’t on there at the time of your signing it, sir ? A. Well, 
it has got the owner’s restaurant, telephone number. That 
wasn’t on there, and the rent wasn’t on there. 

The Court: He has already stated that nothing 
but the price of $75,000 and the exclusive listing for 
30 days was on there. 

The Witness: Yes, sir. 

The Court: Is this a good time to suspend your 
examination? 

Mr. Allder: Yes, your Honor. 

The Court: Ladies and gentlemen of the jury, we 
are going to suspend now for our luncheon recess. 
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You will be excused at this time and please return to 
this courtroom and be back in your'seats a few min¬ 
utes before 1:45. During the recess, please do not 
discuss this case with anyone, not even amongst 
yourselves. 

(Whereupon, at 12:30 o’clock p. m., a recess was 
taken until 1:45 o’clock p. m.) 


57 Afternoon session. 

(The trial was resumed at 1:45 o’clock p. m., at the 
expiration of the recess.) 

The Court: You may proceed. 

Thereupon— 

Milton Rowe, 

resumed the witness stand and was examined and testified 
further as follows: 

Direct Examination (Resumed) by Mr. Allder: 

Q. Mr. Rowe, before you signed the piece of paper that 
is in evidence here, did you have any conversation with Mr. 
Shilby concerning Mrs. Rowe f A. Before the time I signed 
it, I told him that my wife would have to sign the lease. 

The Court: Before you signed what? 

The Witness: Before I signed that piece of paper. 

By Mr. Allder: 

Q. That was the listing? A. And he told me at the time 
that that didn’t mean anything; that was just to give him 
exclusive rights to sell the thing. 

The Court: What did you say? 

The Witness: At the time he told me that didn’t 
mean anything to sign the paper; that that just gave 

58 him exclusive right to sell the business. 
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By Mr. Allder: 

Q. What did he say about Mrs. Rowe, if anything! A. 
He said he would talk to her and he would make her change 
her mind. 

Q. Did there come a time when Mr. Schecter came to 
your restaurant in the southeast! A. Yes, sir. He came to 
the place with Mr. Shilby. 

Q. Did you have any conversation with him concerning 
Mrs. Rowe! A. Yes, sir. At that time, I told him the 
same thing. 

Q. At still a later, did Mr. Shilby come to your restaur¬ 
ant and have a conversation with you concerning any of 
the restaurant deal! A. Yes. He came out to the house, 
not to the restaurant, at my home on a Sunday afternoon 
and made me go up on Connecticut Avenue with him. At 
that time, he tried to get my wife to go too. He wanted to 
get her to change her mind. He wanted to get me a better 
place on Connecticut Avenue, better than the Southeast. 
Me and my son went with him in his car. 

Q. Did there come a time at your restaurant when you 
had any financial transactions with Mr. Shilby! A. About 
the restaurant on Connecticut Avenue! 

Q. No; at your restaurant concerning the deal 
59 that he had with Mr. Schecter. A. Only at the 
time he came down with Mr. Schecter. 

Q. After that, did there come a time when any money 
was transferred from you to him! A. Yes, sir. That was 
after he had been out to my house about seven or eight times 
and worried my wife to death and he said, “Well, I have got 
to make something out of this deal/’ so I handed him a $100 
bill 

Q. What did he say when you handed him that! A. He 
said, “Oh, make it $200.” I said, “Don’t you want the 
$100!” He put it in his pocket and we left good friends 
and everything else. 
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Q. What was said by you when you gave him the $100 T 
A. I told him, “I feel sorry”— 

The Court: Talk louder. What did he say to you 
about the $100? 

The Witness: He said, ‘ 4 Try to make it $200. ’ ’ 

The Court: Before that. What did he say about 
the $100? 

The Witness: When I gave him the $100? 

' The Court: Yes, or just before you gave it to him. 

The Witness: After I give it to him, I told him, 
“I feel sorry for you. I can’t help it that my wife 
wouldn’t sign the lease. You have the money in the 
hand.” He kept showing me the check for $7,500 
60 and said, “That is my commission;” so he took the 
$ 100 . 

The Court: Yes; but what did you say to him as 
to what the $100 was for? 

The Witness: For his trouble. He said he had 
expenses for advertising and so forth and he should 
make something out of the deal, he said. 

The Court: You may proceed. 

By Mr. Allder: 

Q. Did he make any statement as to the situation con¬ 
cerning the deal after the $100 transaction? A. No, sir. 

Q. Did he say anything about whether the deal was off 
or on or what? A. He acted like he was satisfied and left 
and I haven’t saw him until this day. 

Mr. Allder: You may examine. 

CROSS EXAMINATION by Mr. Turco: 

Q. Mr. Rowe, you signed this fisting at the Five O’clock 
Club, didn’t you? A. That is right. 

Q. At that time, you have testified that he had a 90- 
day figure down here and you made him change it to 30. Is 
that correct? A. Yes, that is right. 
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61 Q. And none of the other writing on there, other 
than your signature, the $75,000 and your signature 

was all that was on there, is that right? A. At the top 
where it says, “Jack Rowe, 913 11th Street, Southeast,’ 7 
and the telephone number. That was all that was on there, 
and the $75,000. 

Q. And that evening, it is your testimony that you did 
not discuss price with him, that is, the down payment and 
the amount of rent and you didn’t discuss the lease with 
him? A. No, sir. 

Q. Show me where the figures “90” were put on there 
and then scratched out. A. I don’t know. “30 days” is 
there. 

Q. Isn’t it a fact that before you signed this listing you 
thoroughly discussed the terms under which it would be 
sold? A. Terms? 

Q. The terms of the sale. A. $75,000 and 30 days; I 
discussed that, yes. 

Q. You just got through saying you had discussed 90 
days and scratched it out. A. He said 90 days at first and 
I told him I wouldn’t wait that long. 

Q. Wasn’t it your testimony, however, Mr. Rowe, that 
he had put 90 days down here and he had scratched 

62 it out? A. Did I testify that? 

Q. I am asking you if that wasn’t your testimony, 
sir. A. I think he asked me for 90 days. 

Q. You didn’t discuss on that evening a term of lease 
for ten years at all? A. No, sir. 

Q. And you didn’t discuss that evening the fact that the 
receipts there were $3,500 per week? A. No, sir. 

Q. You didn’t discuss that? A. No, sir. 

The Court: Let me have that listing, please. 

(The exhibit was handed the Court.) 

The Court: Do you mind if I interrupt to ask 
some questions at this time? 
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Mr. Turco: No, if your Honor please. 

The Court: At one time or another, you did have 
a discussion with Mr. Shilby concerning the terms on 
which he would sell the business, did you? 

The Witness: Yes, sir. 

The Court: On what terms did you say you would 
sell the business ? 

The Witness: $75,000. 

The Court: Later on, did you discuss the details 
as to the manner in which the $75,000 would be paid? 

63 The Witness: Yes, sir. 

The Court: What were the terms to be? 

The Witness: When he came down with the pros¬ 
pective buyer, he asked me those questions about the 
ten-year lease, $500 a month rent and I don’t remem¬ 
ber what down payment; $1,000 a month. He asked 
me all the information, how much business I did a 
week and how many people I employed. 

The Court: Did you tell him that your price was 
$75,000? 

The Witness: Yes, sir. 

The Court: And did you tell him that you would 
accept $25,000 cash, including stock? 

The Witness: Yes, sir. 

The Court: Did you tell him how the balance was 
to be paid? 

The Witness: Yes, sir. 

The Court: What did you tell him about that? 

The Witness: I told him it was perfectly all right. 

The Court: As to how— 

The Witness: $1,000 a month. 

The Court: And did you say what the amount of 
the stock was? 

The Witness: It was just approximately, your 
Honor. 
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The Court: What was it? 

The Witness: I don’t remember at that time. 

The Court: Look at Plaintiff’s Exhibit 1 and see 

64 if that refreshes your recollection. 

The Witness: He has got $10,000 on here. 

The Court: Is that what you were willing to ac¬ 
cept? 

The Witness: I told him approximately eight to 
ten thousand. 

By Mr. Turco: 

Q. Subsequently, did he come down to see you with 
Plaintiff’s Exhibit No. 2? A. I never saw this before. 

Q. You never saw that paper before? A. He came 
down with a paper in his hand. It could have been this, and 
he wanted me to sign an agreement. This is an agreement, 
isn’t it? 

Q. Yes. A. I told him I couldn’t sign an agreement un¬ 
less my wife gave him a lease. 

Q. He came down there also with a check for $7,500? 
A. Yes, sir, in his hand. 

Q. He told you it was a deposit for the purchase of this 
business, didn’t he? A. Yes, sir. 

Q. And you told him that your wife wouldn’t sign the 
lease? A. That is right. 

Q. And after that, he talked with your wife on 

65 several occasions? A. That is right. 

Q. Where was it that you paid him this so-called 
$100 and when was it? A. In my restaurant, I guess about 
a week later. When it was all over, when he was satisfied 
that my wife wouldn’t sign the lease he came down there 
to me again and he said, “The deal is all over,” and he was 
crying and everything else. He said he did so much work 
on this case I felt sorry for the fellow. 

Q. So you slipped him $100? A. That is right. 
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The Court: Is there any dispute over the question 
whether the $100 was paid? 

Mr. Turco: There is a dispute. We deny it. 

The Court: You deny you received the $100? 

Mr. Turco: Yes. 

The Court: I was wondering whether you denied 
merely the circumstances under which it was paid 
or whether you deny the payment. 

Mr. Turco: We deny the payment completely and 
entirely. 


By Mr. Turco: 

Q. You did subsequently sell this business, didn’t you, 
in July of 1947 ? A. Yes, sir. 

66 Q. And through what broker did you sell it? A. 
Gaston. 

Q. Was it Mr. Lambros who handled the deal? A. That 
is right. 

Q. And you sold it to a man named Harry Snyder, 
didn’t you? A. Yes, sir. 

Q. And hadn’t Mr. Shilby introduced Harry Snyder to 
you as a prospective purchaser? A. Positively not. 

Mr. Turco: That is all. 

(Witness excused.) 

Mr. Allder: Mrs. Rowe. 


Sophie C. Eowe, 

was called as a witness on behalf of the plaintiff and, being 
first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Allder: 

Q. Will you speak up so everybody can hear you, Mrs. 
Rowe, and state your name? A. Sophie C. Rowe. 

Q. And your address? A. 4100 13th Street, Northeast. 
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Q. And you are the wife of the defendant, Jack 

67 Rowe? A. Yes. 

Q. Directing your attention to May of 1946, did 

you have occasion to be in the Five 0 ’Clock Club at the time 

_ _ » 

Mr. Shilby and Mr, Rowe were there? A. Yes. We were 
there for the evening. 

Q. Will you tell us of any conversation that you had 
with Mr. Shilby or that Mr. Rowe had with Mr. Shilby in 
your presence, please? A. Mr. Shilby came to the table 
and my husband introduced me to him. He said, “I have a 
good deal for your place of business. ’ ’ I looked at him and 
said, “We are out for the evening’’— 

The Court: Will you speak slower and more dis¬ 
tinctly and louder for we have to hear what you are 
saying. 

The Witness: He came to the table and I said to 
him “Well, it is not agreeable with me. You will 
have to see me first.” 

By Mr. Allder: 

Q. Have to see what? A. Have to see me first, have 
to talk to me first. 

Q. Did you explain to him what interest, if any, you had 
in it? A. No, that wasn’t discussed at that time. It was 
only a short conversation, just an introduction. 

Q. Did you have any interest in the real estate 

68 where the restaurant is? A. Yes; I am co-owner of 
the business. 

The Court: What is your answer? 

The Witness: I am co-owner of the property. 

By Mr. Allder: 

Q. The real estate you still own? A. Yes. 

Q. Did you have any conversation there at that time? 
A. Yes. I mentioned to my friends, we talked about it and 
I said— 
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Q. In the presence of Mr. Shilby? A. Yes; he was 
there at the time. 

Q. What conversation was had? A. I mentioned that 
it wasn’t agreeable with me to sell the place at the time. 

Q. Was there anything said about a lease? A. I don’t 
think the lease was mentioned at that time. 

Q. Can you tell us anything else that was mentioned 
there in Mr. Shilby’s presence? A. No, I can’t say. I 
don’t know the conversation. He and my husband talked 
and I wasn’t too much—it was between them is what I 
wanted to say. 

Q. At any later time did you talk to Mr. Shilby? A. 
When he came to my home I talked to him and over the 
phone. 

69 Q. Can you tell us on how many occasions he 
talked to you? A. Several occasions he came to the 
home and he said that he knew that he could talk me into 
signing my name to the lease. 

Q. What did you tell him? A. I told him I wouldn’t 
sign the lease; I wouldn’t sign anything because I was un¬ 
der the impression that we were going to save the restaur¬ 
ant for our boy to go into when he got out of the service 
and was old enough to go into the business. 

Q. What did Mr. Shilby say to that? A. Well, he used 
high pressure salesmanship on me. He tried to talk me 
into signing the lease. He tried every way he could to talk 
me into signing the lease. 

Q. What did he do? Did he talk any physical action? 

The Court: How is that relevant, Mr. Allder ? The 
extent to which the plaintiff endeavored to persuade 
this witness to sign the lease is immaterial. 

Mr. Allder: Your Honor, as I recall his testimony, 
he denies any conversation about the lease with her. 

Mr. Turco: No, he doesn’t, your Honor. 

The Court: He doesn’t deny, as I recall it, that 
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later on he talked to this witness. This witness said 
she wouldn’t sign the lease. He admits that. 

70 Mr. AUder: Bnt denies the first part t 
The Conrt: Yes. 

Mr. Allder: I understand. 

Yon may examine, Mr Turco. 

CROSS EXAMINATION by Mr. Turco: 

Q. You subsequently sold this business, didn’t you, and 
you signed the lease? A. Yes. 

Q. That occurred in July of 1947? A. Yes. My hus¬ 
band had been sick in the meantime and it was the doctor’s 
orders. 

The Court: Just answer the questions. 

By Mr. Turco: 

Q. Was your son in the service? 

The Court: I don’t think matters of that kind 
have any relevancy as far as either side is con¬ 
cerned. 

Mr. Turco: That is all I wish to ask. 

Mr. Allder: Step down, Mrs. Rowe. 

(Witness excused.) 

Mr. Allder: Mrs. Pearson. 


71 Irene Pearson, 

was called as a witness on behalf of the defendant 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination by Mr. Allder: 

Q. Will you keep your voice up so we can all hear you, 
please, and state your full name? A. Irene Pearson. 

Q. And your address, please? A. 6104 Walhonding 
Road. 
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Q. What section is that? A. Glen Echo Heights, Mary¬ 
land. 

Q. Directing your attention to May, 1946, did you have 
occasion to be in the Five 0 ’Clock Club on Pennsylvania 
Avenue at the time Mr. Shilby and Mr. Rowe were there? 
A. I did. 

Q. Will you tell us any conversations that were had in 
the presence of Mr. Shilby, Mr. Rowe or Mrs. Rowe, please, 
that you heard? A. Mr. Shilby came over to the table and 
spoke to Mrs. Rowe about selling the restaurant, and Mrs. 
Rowe said it wasn’t agreeable, that she wouldn’t sell the 
restaurant and she wouldn’t sign any papers. 

Mr. Allder: You may examine, Mr. Turco. 

72 CROSS EXAMINATION by Mr. Turco: 

Q. Mrs. Pearson, you say Mrs. Rowe said to Mr. 
Shilby in your presence— 

The Court: What did Mrs. Rowe say? 

The Witness: It wasn’t agreeable to her. 

By Mr. Turco: 

Q. Mrs. Rowe, in your presence and in the presence of 
who else said that, in the presence of who else? A. In 
the presence of my husband and I am pretty sure there 
were two other people there. 

Q. That she would not sell Mr. Shilby the business? A. 
She would not sell the business and she would not sign any 
papers. 

Q. Isn’t it a fact, Mrs. Pearson, that no conversation 
respecting the business took place at your table? A. At 
my table? Well, at my table after that, Mr. Rowe went 
back to another table. 

The Court: Answer the question. 

The Witness: No, nothing. 

By Mr. Turco: 

Q. There was no conversation? A. No. 
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Mr. Allder: I object, your Honor. The witness is 
testifying to something after that happened and 

73 I think Mr. Turco’s question is directed to the en¬ 
tire evening. I don’t think the witness under¬ 
stands the question. 

The Court: I don’t think that is any reason for 
objecting to the question. If the witness doesn’t 
understand the question, she has the right to say so 
and she has the right to have the question repeated if 
she doesn’t understand. If there is any confusion, 
you can correct it on re-direct examination. 

Mr. Allder: Yes, sir. 

By Mr. Turco: 

Q. Mrs. Pearson, isn’t it a fact that any conversation 
that took place with respect to the sale of the business 
took place at a table away from your table in the rear of 
the restaurant? A. There was another table but I 
couldn’t tell you anything about the table. 

Q. Didn’t you see Mr. Rowe over there talking with 
Mr. Shilby on that evening? A. Mr. Rowe was talking 
to him, sure. 

Q. At this other table? A. I imagine he was at the 
other table talking. 

Mr. Turco: That is alL 

RE-DIRECT EXAMINATION by Mr. Allder: 

Q. The conversation that you related on direct 

74 examination in answer to my question did occur on 
that evening at your table? A. Yes, it did. 

Mr. Allder: I have nothing further. 

The Court: You may step down. 

(Witness excused.) 

The Court: Are you going to have any cumula¬ 
tive testimony? 
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Mr. Allder: No. This is the last witness I have, 
your Honor, and it is something which has not been 
corroborated. 

The Court: Very well. 


Mary Virginia Miller, 

was called as a witness on behalf of the defendant and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Allder: 

Q. Will you state your full name, please? A. Mary 
Virginia Miller. 

The Court: Speak slow, loud and distinctly be¬ 
cause everyone in the courtroom must hear you. 

By Mr. Allder: 

Q. Mrs. Miller, will you give us your address, please? 
A. 1022 M Street, Southeast. 

Q. Directing your attention to the spring of 1946, 
75 were you present at a restaurant owned and operated 
by Mr. Rowe on 11th Street, Southeast, when Mr. 
Shilby was present? A. Yes, sir. 

Q. Could you tell us when that was? A. I couldn’t 
tell you exactly when it was. It was in the evening. 

Q. Could you give us any approximation of the date? 
A. I just couldn’t say just when the date was. 

Q. Will you tell us what the conversation was between 
Mr. Shilby and Mr. Rowe? A. Well, I don’t know what 
the whole conversation was. 

Q. The part that you heard, what you saw happen, 
please. A. Well, they were talking about the business 
and Mr. Rowe handed Mr. Shilby $100 and told him that 
was for his trouble and Mr. Shilby left. 
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Q. How close were you to them when that happened? 
The Court: I couldn’t hear the witness. Miss 
Rawls, will you read the answer? 

(The last answer was read by the reporter.) 

By Mr. Allder: 

Q. How close were you to them when that transaction 
took place? A. I was standing right near them. 

Q. And at that time, what was your employment? 

76 A. I was hostess there. 

Q. At that same restaurant? A. At that same 

place. 

Mr. Allder: You may examine. 

CROSS EXAMINATION by Mr. Turco: 

Q. And you are still the hostess there, is that correct? 
A. What? 

Q. Are you still working there? A. No, I am not. 

Q. How long did you remain working for Mr. Rowe 
at that restaurant after this conversation? A. Until he 
sold the business. 

Q. Until he sold it? A. That is right. 

Q. Who did he sell it to? A. Mr. Snyder. 

Q. And you can’t tell us what day it was or what 
month, can you? A. That he sold the place? 

Q. No; that this conversation respecting the $100 took 
place. A. Well, I had seen Mr. Shilby there so many dif¬ 
ferent times I just don’t remember the exact date. 

77 Q. I am asking you for the month, not the date. 
(No answer.) 

Mr. Turco: That is all. 

The Court: You may step down. 

(Witness excused.) 

Mr. Allder: That is the defendant’s case, your 
Honor. 

Mr. Turco: Mr. Shilby, will you take the stand? 
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Thereupon— 

Leslie M. Shilby, 

the plaintiff, was recalled as a witness in rebuttal, and 
having been previously duly sworn, was examined and 
testified as follows: 

Direct Examination by Mr. Turco: 

Q. You heard the testimony of Mr. Rowe and the tes¬ 
timony of Miss Miller. Did Mr. Rowe, in the presence of 
anybody or out of the presence of anybody, give you $100 
for your trouble? A. No, sir. 

Q. Was there any conversation with Mr. Rowe, either 
out of the presence of anybody or in the presence of any¬ 
body about accepting $100? A. NooneatalL 

Mr. Turco: That is alL 

Mr. Allder: I have no questions. 

78 The Court: You may step down. 

(Witness excused.) 

The Court: Both sides rest? 

Mr. Allder: Yes, your Honor. 

Mr. Turco: Yes, your Honor. 

The Court: Will counsel please come to the 
bench? 

(Thereupon, counsel approached the bench and 
the following proceedings were had out of the hear¬ 
ing of the jury:) 

The Court: Are there any motions? 

Mr. Turco: I have no motions. 

The Court: Mr. Allder, according to the defend¬ 
ant’s testimony he signed a card which had on it his 
name, the location of the place and the price of 
$75,000. Everything else was blank. 

Mr. Allder: That is right. 

The Court: Of course, I have to, for the moment, 
consider the testimony most favorably from the 
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standpoint of the defendant. The defendant ad¬ 
mits he hired the plaintiff to secure a purchaser for 
his business at a price of $75,000. The defendant 
also admits that, although the other terms were left 
blank when he originally signed this listing card, 
that they were later filled in from information that he 
gave and the terms therein stated are the terms that 
he was willing to accept. It is not denied that the 
79 plaintiff produced a purchaser ready, able and will¬ 
ing to buy on these terms. 

What is your defense? 

Mr. Allder: The defense is twofold, your Honor; 
first, conceding everything that you have said is 
true, I will take the last defense first, that if he 
settled it for $100— 

The Court: There is no testimony he settled for 
$100. The testimony is the plaintiff was given $100 
for his trouble. That doesn’t wipe out the obliga¬ 
tion to pay commissions. We come to the old prin¬ 
ciple of law that acceptance of a lesser sum in set¬ 
tlement of a liquidated obligation for a larger sum 
is not according satisfaction, but more than that, 
that payment, according to the defendant’s testimony, 
was ambiguous. There was no testimony to the 
effect that the payment of $100 was in full payment 
of the obligation to pay a commission. 

The testimony is equally consistent with the con¬ 
tention that it was payment on account. 

Mr. Allder: I thought there was a statement that 
it was being dropped on the payment of $100. 

The Court: I don’t so construe the testimony. 
Mr. Rowe testified, as I recall it, that Mr. Shilby said, 
“Well, I have been to a lot of expense here,” and 
that Mr. Rowe said, “Here is $100 for your trouble.” 
That is equivocal and ambiguous. I don’t think 
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that that was intended to be according satisfaction 
and act as a release. 

Mr. Allder: I thought this last witness testified 

80 that “The deal is off and here is $100,” and he ac¬ 
cepted the $100; this last witness on the stand. 

The Court: Nobody said that was in full payment 
for the claim for commissions. There is no such 
testimony. 

Mr. Allder: No, I don’t contend that. I say that 
the testimony was “The deal is off. Here is $100 
for your trouble.” That is what this last witness 
testified happened. 

The Court: I think that is ambiguous. 

Mr. Allder: I think that is the natural inference, 
that the deal was through and the matter settled by 
taking the $100. 

The Court: No, I don’t think he can do that. 

Mr. Allder: I think it is a question of fact for 
the jury to decide, your Honor. 

The Court: It would be a question of fact for 
the jury if there was enough evidence to submit to 
this jury, but your own client’s evidence is to the 
effect that he retained the broker to get him a pur¬ 
chaser for his place of business at a price of $75,000. 
Your client also testified that later on he stated 
what terms he would accept and the terms that he 
stated that he would accept were the very terms that 
the purchaser was willing to buy at. The defendant 
was not able to go through with the deal because his 
wife declined to sign the lease. 

Mr. Allder: There is testimony, your Honor, that 

81 that knowledge was in the case right from the be¬ 
ginning. 

The Court: I know, but the risk was Mr. Rowe’s 
because he nevertheless went ahead and retained the 
plaintiff to get him a purchaser. 
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Mr. Allder: But he says that the plaintiff said 
“Leave that to me. I will obtain her signature.’’ 
She herself testified that she said it the very same 
night at the inception of this thing. 

The Court: That she wouldn’t sign! 

Mr. Allder: And she stated on seven or eight 
different occasions he contacted her, went out to 
‘ the house and called her by phone. 

The Court: He tried to put the deal through. 
That is what a broker should do but the point is 
Mr. Rowe signed this listing card or listing agree¬ 
ment, giving the plaintiff an exclusive listing for 
30 days for a sale at a price of $75,000 which is the 
very price the prospective purchaser was willing to 
pay; that later Mr. Rowe fixed the terms on which 
he was willing to sell. I am taking Mr. Rowe’s tes¬ 
timony, as I have to, as being the true version. 

Mr. Allder: Yes. 

The Court: And the terms fixed by Mr. Rowe were 
the terms that the purchaser was willing to meet. 
The only thing you have is the fact that later on 
Mr. Rowe paid the plaintiff $100. There was no 
82 general release given or a special release or any 
agreement or any receipt in full. 

Mr. Allder: Correct, there is no receipt of any 
kind. 

The Court: I know there is no receipt at all 
• Mr. Allder: But, on the first proposition, your 
Honor, your Honor has made up your mind as to 
what the $100 payment was for. As to the other 
part, the knowledge on the part of the broker, and 
of course, I know the cases that state if I contract 
to sell something which I don’t own and it is un¬ 
known to the broker who, in good faith, proceeds to 
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get a buyer ready, willing and able to go forward, 
he is entitled to his commission if it is my fault, 
but I say where, in the very beginning of the con¬ 
tract, the limitations are known and they are not 
kept from the broker but as known to him, then he is 
contracting with full knowledge with Mr. Rowe in 
this case that Mr. Rowe has not got what he wants 
for the purchase of a ten-year lease. If that fact is 
to be believed then it is a question of fact for the 
jury. 

The Court: I am assuming that this is the fact. 

Mr. Allder: All right. We showed at the time 
Mr. Shilby knew Mrs. Rowe’s signature had to be 
obtained— 

The Court: Let me give you a supposititious case. 
Suppose a person wanted to sell a piece of property 
and he hired a broker and at the time of signing a list¬ 
ing card or just before he said, “I think there is a 
flaw in my title. I am not sure whether I can clear 
83 it up.” The broker knows there is a flaw in the 
title and yet he gives a listing card to the owner. 
The broker gets a purchaser on the owner’s terms 
and the owner finds himself unable to clear the flaw 
in the title. Has the broker earned his commission? 

Mr. Allder: I don’t think so, your Honor. 

The Court: I think he has because many people 
sell things that they don’t own. 

Mr. Allder: I agree with that principle entirely. 

The Court: On the assumption they are going to 
own it. 

Mr. Allder: That is correct. 

The Court: If that weren’t possible, you would 
have to abolish the stock exchange. All short sales 
on the stock exchange are sales of stock which the 
owner does not own. 
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Mr. Allder: Your Honor, I don’t cite this as an 
authority but the only case I can cite to your Honor 
which I think is on all fours with this one is a case 
which was tried in Municipal Court which went to 
their Court of Appeals. That was a case where the 
broker—and it was a restaurant, the same as this 
—took a listing and then he wanted for his pur¬ 
chaser a lease—the same as here—and it turned out 
that the seller could not obtain a five-year lease. He 
had a two and one-half year lease counting his op¬ 
tion to renew. He could not obtain it from his 
landlord. The Court ruled there the broker had 
knowledge of the right in the beginning; that all he 
had was a two and one-half year lease. The seller 
84 went so far as to sign the contract. The lower court 
and the Court of Appeals over there said that here 
were people contracting for the sale of something 
which the broker knew he did not have. The tes¬ 
timony was the same as here, that the broker said, 
“Well, I will obtain the lease,” and he did attempt to 
try to get a lease from the landlord. 

The Court: I must disagree. Of course, I have 
the highest respect for the opinions of the Municipal 
Court of Appeals and they are persuasive although 
not binding but if the Municipal Court of Appeals 
held what you say it did—I don’t recall the case my¬ 
self—I am not inclined to follow it because a per¬ 
son may make a contract to sell something which he - 
doesn’t own in the hope of being able to acquire it 
before the date of settlement arises and if he does 
that, he acts at his peril. 

Mr. Allder: But the testimony here is that he has 
already advised the broker and the broker has volun¬ 
teered to obtain the signature and those are the 
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same facts in the other case. I mean I tried the 
other case. It was Young & Pastor vs. DeVito and 
Niosi, two Italians right around here on D Street. 

The Court: Do I hear a motion? 

Mr. Turco: I move your Honor to direct a ver¬ 
dict on behalf of the plaintiff. 

The Court: I am going to grant that motion. 

85 Mr. Allder: I do not see how you can direct a ver¬ 
dict for more than $7,400. 

The Court: I will only direct it for $7,400 or do 
you want to go to the jury on the $7,500? 

Mr. Turco: $7,400. 

The Court: You are willing to accept that? 

Mr. Turco: Yes. 

Mr. Allder: But I am not willing to accept any¬ 
thing. 

The Court: You remember the suggestion I made 
before we adjourned for lunch. 

Mr. Allder: I communicated that to my client. 

The Court: I can see that you are not in en¬ 
tire control of the situation. 

Mr. Allder: Yes, your Honor. May I ask your 
Honor, in view of the fact that our conversation oc¬ 
curred here at the bench, when you do this to ex¬ 
plain it so my client will understand it too? 

The Court: Whenever I direct a verdict, I always 
give my reasons in full in the hearing of the jury. 

(Thereupon, counsel resumed their places at the 
counsel table and the following proceedings were 
had in open court:) 

The Court: This is an action for a commission 
claimed to have been earned by the plaintiff in secur¬ 
ing a purchaser for the defendants restaurant. 

86 The plaintiff moves for a directed verdict in his 
favor. On such a motion, the Court must consider 
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the evidence from the standpoint most favorable 
to the defendant and, therefore, will assume the 
defendant’s testimony to be the correct version for 
the sake of argument. 

The defendant admits that he signed a document 
variously called an agreement or listing card which 
contained his name, location of the business and a 
suggested price of $75,000 and nothing else, every¬ 
thing else being in blank. The printed part of 
this document contained the following statement: 

“I agree to pay Leslie W. Shilby a cash com¬ 
mission of 10 percent of any price accepted by 
me if he finds a purchaser for the above described 
business.” 

The defendant further admits that at a later date 
he stated to the plaintiff the detailed terms on which 
he would sell the restaurant, specifically the manner 
in which the $75,000 was to be paid. He further tes¬ 
tified that these terms are correctly stated on this 
card, the defendant’s contention being that they 
were later inserted. 

The undisputed evidence is to the effect that the 
plaintiff produced Milton Schecter and Mary Holtz- 
man as prospective joint purchasers of the restau¬ 
rant. It is undisputed that they were willing to buy 
on the owner’s terms. It is also shown that they 
were able to carry out the proposed purchase. 

87 None of the facts that the Court has just sum¬ 
marized are in dispute and there is no material 
question of fact in dispute in so far as concerns 
the fact that the defendant retained the plaintiff 
to find a purchaser and that he agreed to pay a 10 
percent commission if a purchaser were found or 
as concerns the fact that a purchaser was produced 
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who was both able and willing to buy at the owner’s 
terms. 

It is contended by the defendant, however, that 
the reason why the purchase was not consummated 
was that the defendant’s wife refused to join the 
defendant in signing the lease to the premises by 
which she was a joint owner and that she so in¬ 
formed the plaintiff before the plaintiff was hired 
as a broker. 

Again, on this motion, the Court must assume 
these facts to be true. However, the defendant 
signed the listing card or the agreement retaining the 
plaintiff as a broker to sell the property. The fact 
that the broker knew that the owner could not make 
good title unless the owner’s wife changed her mind 
and would join in the lease is immaterial. It is 
common knowledge that persons frequently con¬ 
tract to sell what they haven’t got in the hope of 
securing the property that they have to convey be¬ 
fore the day of conveyance arrives. A large portion 
of our commercial structure is based on transactions 
of that kind. 

By signing this agreement, the defendant assumed 
88 the risk of securing his wife’s consent to the lease. 
He acted at his peril and the fact that the broker 
knew the situation does not affect his right to a 
commission if he went out and procured a pur¬ 
chaser on the owner’s terms which admittedly he 
did. 

The second defense is that the defendant paid the 
plaintiff the sum of $100 in full settlement of the 
amount due him. There is no testimony which would 
warrant a finding of this kind. The testimony is, and 
again I am assuming the testimony adduced in be- 
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half of the defendant to be accurate and true, is 
that when the plaintiff complained to the defendant 
that he had gone to a great deal of trouble, the de¬ 
fendant gave the plaintiff $100 for his trouble. No 
general release and no receipt in full were given. 
There was no oral statement that the payment was 
in full settlement. It is entirely consistent with the 
inference that this payment was made on account or 
as reimbursement for expenses. 

The burden of proof on an affirmative statement of 
according satisfaction is on the defendant and since 
the transaction was ambiguous, at best, it does not 
seem to the Court that the jury would be justified in 
finding the payment of $100 as according satisfaction. 
The Court, therefore, does not even have to resort 
to the rule that the payment of an amount less than 
the amount of the liquidated claim does not consti- 
89 tute according satisfaction. Here there is no tes¬ 
timony from which the jury would be entitled to draw 
the inference that the payment was intended to be in 
according satisfaction. 

It seems to the Court, therefore, that there is no 
disputed material question for the jury to determine 
because, assuming the facts to be as the defendant 
claims them to be, the plaintiff, nevertheless, is en¬ 
titled to recover as a matter of law. Accordingly, 
the Court will direct a verdict in favor of the plain¬ 
tiff. However, the direction of the verdict will be not 
for $7,500 but for $7,400 because, according to the 
defendant’s testimony, the sum of $100 has already 
been paid on account. 

The Clerk: Members of the Jury, by direction of 
the Court you and each of you in the case of Leslie 
Shilby vs. Milton Rowe find for the plaintiff, Leslie 
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Shilby, in the sum of $7,400 as against the defend¬ 
ant Milton Rowe, and that is yonr verdict so say 
yon each and all! 

(The jury nodded assent.) 

(Whereupon, at 2:50 o’clock p. m., the trial was 
concluded.) 




